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FOREWORD

Access to justice for all is an inextricable foundation of a fair and just society. It remains to be a
formidable challenge that disproportionately affects the most vulnerable in society, including the
majority of women and is a daunting barrier for the achievement of women’s human rights. Women
are faced with obstacles at every stage of the justice process starting from the initial decision to take
action, to the investigation, prosecution and litigation of the case through to the issuance of a final
verdict and its enforcement. In the absence of access to a justice system that is effective, responsive,
reliable and fair, women are unable to have their voices heard, to exercise their rights and to challenge
discrimination. These shortcomings are also detrimental to achieving the Rule of Law, which is the
bedrock for both justice and security.

The countries of the Association of Southeast Asian Nations (ASEAN) have made considerable
progress in the advancement of women'’s access to justice but there is much more that can be done.
From a policy perspective, it is of great importance for us to understand the status quo and identify
the specific challenges faced by women, so that well-informed policies can improve and rectify the
situation.

One of the core mandates of the Thailand Institute of Justice (TlJ) is to be a leading regional and
international research institute and policy development centre that is at the forefront of not only the
field of crime prevention and criminal justice, but also contribute to strengthening justice systems
both nationally and internationally. In this regard, improving women’s access to justice is key to our
work on women empowerment in the justice system. We seek to enhance the growing body of
academic research on women that can be utilised to inform the formulation and development of
robust policies.

This scoping study is intended to build on the literature that can be used by the judiciary, policy
makers and development practitioners in their work to ensure women'’s access to justice. It also sets
out a future research agenda that can be beneficial to national or regional policy changes. It is without
adoubtthat collaboration between all members of the ASEAN region will be integral to the continued

efforts of improving access to justice for women.
£ i

Kittipong Kittayarak
Executive Director, Thailand Institute of Justice
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Il GLOSSARY
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‘Access to justice for women’ refers to the
ability of women to use the systems of justice
established in the constitutions of each country,
as well as the customary and religious systems.
It requires an understanding of an individuals’
rights and the knowledge of the mechanisms
available to fulfil justice needs, the confidence
in the capacity of justice institutions and
mechanisms to provide a fair, transparent and
affordable process and adequate access to
legal aid.

ASEAN Association of Southeast Asian Nations.
Established in 1967, it is a region that as of
January 2016 includes the member states of
Brunei Darussalam, Cambodia, Indonesia, Lao
PDR, Malaysia, Myanmar, the Philippines,
Singapore, Thailand and Vietnam. In this study,
Timor-Leste, while not a member state, is
included.

CEDAW Convention on the Elimination of All
Forms of Discrimination against Women. It is
an international treaty adopted in 1979 by the
United Nations General Assembly as a bill of
rights for women. Consisting of a preamble
and 30 articles, it defines what constitutes as
discrimination against women and sets up an
agenda for national action to end such
discrimination.

Civil law A system of law based on written
concepts, categories and rules that cannot be
altered during court or other justice
proceedings.

Common law A system of law that also uses
written formal laws but these are interpreted
through the decisions of judges, courts and
other tribunals. Cases can have an effect on
future cases.

Customary law Traditional practices, not
necessarily written down, which have become
a part of expected conduct in a community,
and when infringed are dealt with according
to custom. It is not always used in local contexts
but is also a source of international law.

Domestic violence There are multiple
understandings
domestic violence but it broadly includes
physical, sexual, psychological and economic
violence conducted in the domestic (usually
household) space.

about what constitutes

Freedom of association The right to join or
leave groups of a person’s own choosing, and
for the group to be free to take collective action
to pursue the interests of members.

Gender The state of being male or female as
constructed by social or cultural ideas and
practices. This differs from sex which refers to
the biological differences between men and
women.

Gender blind or Gender neutral An approach
that refuses to acknowledge any difference on
the basis of gender.
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Gender mainstreaming Ensuring that
gender perspectives and attention to the goal
of gender equality are central to any planned
policy action legislation and
programmes, in all areas and levels.

including

Gender stereotyping The practice of
ascribing generalised views or preconceptions
about attributes, characteristics or roles of an

individual based on their gender.

Legal empowerment A process of systematic
change through which people are enabled to
exercise and advance their rights and interests
using the law, the legal system and legal
services. It is a process through which the rule
of law and access to justice are strengthened to
ensure that people are empowered to make
choices, have equal access to opportunities and
realise their freedom via legal mechanisms.

Legal pluralism The existence of multiple
legal systems within one geographical area.

Paralegal A trained individual, qualified by
education or work experience, who does legal
work related to or similar to that of lawyers but
is not fully qualified as a lawyer.

Patriarchy In a narrow sense, patriarchy refers
to men’s power over women in the household
or family. More specifically, it refers to the way
in which broader society and politics reproduce

this  unequal relationship of power.
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A patriarchal society is characterised by current

and historic power inequalities between
women and men, in which women are
systematically disadvantaged on the basis of

their gender in multiple spheres.

Patrilineal A system where descent is traced
through male family members.

Personal law The portion of law which
pertains to all matters related to any individual,
or their families. It is often considered to be the
main bastion of Islamic law since the Quran
devotes greater attention to subjects such as
marriage, divorce and inheritance than it does
to any other legal topic.

Religious law A system of law based on
religious doctrine or other religious texts.

Scoping study A study to synthesise existing
research and outline directions to take research
further.

Secondary victimisation or Re-victimisation
The process where by a person who has suffered
(e.g. from violence) is made to suffer again
typically as a result of ‘victim blaming’ in social
service provision, the justice system and culture.
This can further traumatise victims of violence
who are being served by these agencies, or
deter them from seeking help.

9




Sexual violence Any sexual act, attempt to
obtain a sexual act, unwanted sexual comments
or advances, or acts to traffic or otherwise
directed against a person’s sexuality using
coercion, by any person regardless of their
relationship to the victim, in any setting,
including but not limited to home and work.

Sharia law A set of disciplines and principles
recommended in Islamic texts (the Quran,
Hadith and Sunna) for members of the Islamic
faith to use to guide their decisions and
behaviour towards themselves, their families
and their communities. Sharia is also used by
Muslims to inform interactions between
communities and social and economic
organisations. Some states or communities
have institutionalised Sharia law into legal
systems and processes which have fixed
penalties for law-breaking.

Strategic litigation A process that identifies
specific cases that can be used as the basis for a
strategy of justice reform in order to change
laws, identify gaps between national and
international law or ensure laws are enforced

properly.

Transformative accommodation A process
that promotes respect and legitimacy for
customary or religious law and encourages
dialogue between different justice systems but
also encourages individuals to question,
challenge and change whatever system they
are living under.

1 As defined by the World Health Organisation.
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ACW
ACWC

ADB
AEC
AIPP
APF
ASEAN

AWID

CEDAW

CEPAD

cso
FGM
GDP
HIV
ICCPR

1cJ
ICNL

ILO
IWRAW

JAG

JFP
KWAT

ASEAN Civil Society Conference
ASEAN Committee on Women

ASEAN Commission on the Rights of
Women and Children

Asian Development Bank
ASEAN Economic Community
Asia Indigenous Peoples Pact
ASEAN Peoples’ Forum

Association of Southeast Asian
Nations

Association for Women'’s Rights in
Development

Convention on the Elimination of all
Forms of Discrimination against
Women

Centre of Studies for Peace and
Development

Civil Society Organisation
Female Genital Mutilation
Gross Domestic Product

Human Immunodeficiency Virus

International Covenant on Civil and
Political Rights

International Commission of Jurists

The International Centre for Not-for-
Profit Law

International Labour Organisation

International Women'’s Rights Action
Watch Asia Pacific

Joint Action Group for Gender
Equality
Justice for Peace Foundation

Kachin Women's Association in
Thailand
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Thailand Institute of Justice
United Nations

United Nations Development
Programme
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This scoping study identifies the challenges faced by women in accessing justice in the Association of
Southeast Asian Nations (ASEAN) and examines the opportunities that are offered to them in the
various contexts of each country. Initial findings reveal that the main challenges to women's access to
justice can be broadly categorised to include gender inequality in society, gender bias in the legal
systems, socio-economic barriers and institutional barriers. These obstacles are rooted in factors such
as deeply embedded patriarchal attitudes that pervade all facets of society, the absence of legislation
and the existence of oppressive and inadequate legislation, financial barriers and overall distrust in
the justice processes, among others. These findings are intended to serve as a starting point for
academics, policy makers and practitioners to further develop and improve approaches that can fight
against the injustices that women encounter in their quest to access to justice. The scoping study
concludes with preliminary policy recommendations and a suggested research agenda that may be
beneficial in informing future policy proposals.

Chapter 1 sets out the context of the study by establishing the key theoretical understandings of
women'’s access to justice and situating the scoping study in relation to legal feminist perspectives as
well as development and international social justice theories. It also outlines some statistics for the
ASEAN region in terms of gender and development and highlights in particular some figures on
domestic and sexual violence. The chapter concludes by introducing the concept of legal pluralism
and the challenges it poses across the ASEAN States.

Chapter 2 considers the role of international and ASEAN human rights agreements and how they
define the goals and terms of discussion on women’s access to justice in the region. It explores the
intersections between international and local justice systems in relation to the Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW) and also delves into the
relationship between the justice systems and ASEAN human rights agreements. It puts forward the
argument that women’s access to justice depends not so much on the successful implementation of
the CEDAW recommendations in the formal legislation, but on a nuanced appreciation of local
contextual features that can be best explored through the work of local advocacy organisations,
NGOs and other CSOs.

The main part of the study (Chapters 3-6) introduces the vast range of barriers women face in
accessing justice from the creation of legislation to the outcome of court decisions. This section is a
summary of the range of issues involved, and aims to establish the potential scope of the future
research agenda as well as identifying the most pressing priorities within it. Chapter 3 considers in
particular the legislative obstacles to accessing justice using two lenses of analysis. One looks at how
the absence of legislation leaves women vulnerable and unable to utilise the justice system. The other
looks at how existing legislation — in formal, customary and religious systems can serve as a hindrance

| Scoping Study Women's Access to Justice: Perspectives from the ASEAN region



to women accessing justice, particularly given that authoritative figures in all systems are often men.
Chapter 4 analyses the socio-economic barriers that inhibit women’s access to justice including
societal norms, financial barriers, lack of legal aid, and lack of understanding of the language of the
law. Chapter 5 tackles the status and processes of institutions such as the police and the court and
how they affect women'’s access to justice. Chapter 6 discusses the additional challenges faced by
specific groups of women in their justice-seeking process with a focus on sex workers, migrant
workers, indigenous peoples and ethnic minorities.

Chapter 7 introduces the ‘legal empowerment approach’, and outlines what it would entail as a
starting point for the research agenda.

Chapter 8 builds on the legal empowerment approach to outline the preliminary policy
recommendations based on the findings of the scoping study. These six key recommendations include:

1. Legislative reform and changes in the civil/common law systems.

2. Respect and protect the cultural, religious and legal rights of women accessing customary/
religious courts.

3. Support the work of grassroots campaigning and advocacy organisations, especially those
working in the area of women'’s legal empowerment and support services.

4. Address the socio-economic obstacles to women accessing justice.

5. Strengthen justice institutions through investment and training, with a gender mainstreaming
approach thatis particularly conscious of the specific challenges faced by the most marginalised
groups.

6. Callfor concerted efforts by all ASEAN countries to cooperate in enhancing and strengthening
women'’s access to justice and fulfil their obligations under the CEDAW.

Lastly, Chapter 9 delineates what these areas would entail in terms of a future research agenda that

could be used to influence national or regional policy changes. The recommendations are informed
by case studies of good practices.

Scoping Study Women's Access to Justice: Perspectives from the ASEAN region | 13




SUMMARY

OF CHALLENGES FOR
WOMEN'’S ACCESS TO
JUSTICE IN THE ASEAN

GENDER INEQUALITY

IN SOCIETY GENDER BIAS

IN THE LEGAL SYSTEMS

Patriarchy
Absence of legislation on domestic and

Disproportionate power of rigid and sexual violence

patriarchal interpretations of religious

laws that discriminate against women Oppressive and inadequate laws and fail-
ure to fully comply with the CEDAW

Lack of gender sensitivity and gender

responsiveness at all levels of the justice Legality of polygamy

process, societal values, culture and traditions

3 SOCIAL AND ECONOMIC BARRIERS

Limited awareness of existing laws, court
procedures and support services %

Inaccessibility of legal aid (e.g. financial costs)
Financial barriers
Normalisation of violence against women
Language barriers
Imbalance of gender power relations in
the household Culture of fear, stigma and silence
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INSTITUTIONAL BARRIERS

The Police
Poor law enforcement
Fear and distrust of the police

Preference given to traditional
actors to solve problems

Court practices
Women’'s lack of confidence in
judicial processes
Gender stereotyping
The language of the law

Inefficiency of legal aid (e.g.
bureaucratic procedures)

Limited availability of support services
for victims

Lack of victim and witness protection

Corruption and culture of impunity

ADDITIONAL
CHALLENGES FACED
BY SPECIFIC GROUPS

OF WOMEN

Laws that discriminate against
marginalised women including,
among others:

Women from religious minorities
Women from ethnic minorities
Indigenous women

Rural women?

Women with disabilities

Women living with HIV/AIDs
LGBT community

Female sex workers

Female migrant workers

Women refugees

Stateless women

Women in post-conflict situations

Alcohol and substance abusers

2 See AppendixN°1for CEDAW General recommendation
No. 34 on the Rights of Rural Women.
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The ASEAN context

The Association of Southeast Asian Nations (ASEAN)? is a highly diverse group of states in terms
of history, political structure, trajectory of economic growth, culture and religion. As the ASEAN
region is moving towards ever-increasing economic integration, the need to enhance mutual
understanding and collaboration between the member states in other spheres than the economic
field appears more and more vital for the durability of regional progress and stability. At the core of
the entity, the 2008 ASEAN Charter explicitly provides for an aim of the regional states ‘to enhance
the wellbeing and livelihood of the peoples of ASEAN by providing them with equitable access to
opportunities for human development, social welfare and justice’ (ASEAN, 2008: 5). On the
international scene, the 2030 Agenda for Sustainable Development recognises that equal access to
justice and participation is a key to fight poverty and promote long-term stability. Access to justice
(together with rule of law and legal empowerment) is therefore a crucial component of a sound
and sustainable regional project.

‘Access to justice for women’ refers to the ability of women to use the systems of justice established
in the constitutions of each country, as well as the customary and religious systems that are used by
their communities. The 2011 UN report, ‘Progress of the World’s Women: In Pursuit of Justice’,
revealed both how vital justice systems are for women'’s rights and wellbeing, and how current
systems generally fail women through discrimination, lack of resources and low participation in policy
and decision-making, particularly by poor and marginalised women. Women’s access to justice is
generally affected by their socio-economic status, religion, ethnicity and level of education among
other things. Therefore, any study on women's access to justice demands a broad and cross-cutting
evaluation of economic, political and cultural systems as well as detailed attention to institutional
processes, the written law and national constitutions.

Considering the complexity of each ASEAN State’s political and cultural context, this scoping study’s
primary aim is to provide an overview of the situation on women'’s access to justice by synthesising
and analysing a wide range of existing research and policy materials. It must be noted from the start
that the dimensions of the problem vary intricately according to the political context of each ASEAN
Member State. The challenges explored in this study include legal, socio-economic and cultural
barriers faced by women themselves, by institutions of justice and by civil society organisations
working on improving women’s access to justice. These intersectional disadvantages are not exclusive
to women, but the study outlines both the reasons and the processes through which gender plays an
important role.

3 At present, the ASEAN includes the member states of Brunei Darussalam, Cambodia, Indonesia, Lao PDR, Malaysia, Myanmar, the
Philippines, Singapore, Thailand and Vietnam. In this study we also include Timor-Leste, whose membership is currently being
evaluated by the ASEAN Secretariat.
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The state of women'’s access to justice in the ASEAN region is not only an important indicator of the
region’s capability to achieve progress towards the ASEAN’s missions and visions; it also estimates the
degree of compliance of the ASEAN Member States with regional and international standards,
especially in the area of women’s human rights. The ASEAN nations have now all committed to a
range of both international and ASEAN-specific human rights declarations. The year 2016 is a crucial
juncture both in the ASEAN cooperation and in the first years of the post-2015 development agenda.
It is essential that these new declarations can be used by groups working to improve women's access
to justice across the region.

Finally, such an overview of the question also puts into perspective the problematic mismatch between
the race for economic growth and the efforts needed for women to access justice in the region.
According to the Asia Indigenous Peoples Pact (AIPP), the Asian Civil Society Conference (ACSC) and
the ASEAN Peoples’ Forum (APF), some of the ASEAN’s economic goals pose grave threats to women'’s
access to justice, and therefore, the sustainability of the regional plan.

In sum, this scoping study explores the various dimensions of the challenges that women encounter
inthe justice-seeking process, which covers several stages: their access to legal advice, law enforcement
services and courts, as well as the processes and outcomes of justice-seeking. It also questions the
gaps between the official positions of political actors and the actual implementation. Finally, the
study proposes some recommendations and ways forward.

This scoping study eventually aims to identify where the research and policy work of the Thailand
Institute of Justice (TlJ) should be focused over the next three years. The long term ambition is to
produce a body of high quality research that can be used to influence policies and practices that
improve women's access to justice across the ASEAN region. The TlJ recently joined the Institutes of
the UN Crime Prevention and Criminal Justice Programme Network (PNIs) and this will give the TlJ an
opportunity to play an active role in influencing global and regional policy in the fields of crime
prevention and criminal justice. This study therefore seeks to expand the knowledge base of the
Institute and to establish an updated perspective on women'’s struggle to access justice across the
ASEAN region.

A real improvement in women’s access to justice along the lines of the recommendations outlined at
the end of this study would not only have implications for all women, but also for men, for people of
other genders and for economically and politically marginalised groups more generally.

Methodology

Research for this study began with a primary desk study, synthesis and application of feminist legal
approaches from international and ASEAN scholars. The second stage involved a review of the existing
international reports on policies and legislation in ASEAN nations pertaining to women'’s rights and
their ability to access justice. Materials analysed include academic sources, reports by international
organisations, non-governmental organisations such as, The Asia Foundation, the UN and the
statements and policy documents of the Asia Indigenous Peoples Pact (AIPP), the ASEAN Peoples’

Forum (APF) and the Asian Civil Society Conference (ACSC), among others. The next step was to review
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the CEDAW Committee country reports for all 11 countries. The findings were then organised
according to key areas of interest: legal barriers such as the absence of legislation and the challenges
posed by plural legal systems, socio-economic barriers, institutional barriers such as the court systems
and law enforcement as well as other types of challenges that are specific to marginalised groups.
From here, more detailed academic work on specific country cases was consulted.

Limitations

This study aims to provide an overview and analysis of the range of challenges and potential initiatives
in the area of women'’s access to justice. It is important that future research that follows on from this
scoping study is more detailed and nuanced to local contexts. In particularly, primary qualitative data,
including interviews and consultation with women who have experience accessing justice, or helping
other women to access justice would provide a more in depth understanding of women’s perspectives
in accessing justice.

All the resources included in this study were in English. Since the countries covered in the research all
have their own native languages, a substantial part of the existing literature was not available for
review due to the language barriers. Furthermore, for some of the countries explored in this study,
such as Brunei Darussalam, the available information, particularly through official channels, was
limited.

Another limitation to this study is that while it is primarily focused on providing an overview of access
to justice for all women, it has deliberately omitted the case of women as offenders.*

The aim of the study is also to focus on obstacles women encounter in the stages leading up to formal
court proceedings and other justice proceedings due to the fact that the majority of cases are never
reported, let alone taken to court. Therefore, this study lacks a comprehensive analysis of the
outcomes, implementation and follow through of the justice decisions, which are equally important.

Many of the barriers to accessing justice go far beyond the availability or accessibility of legal
institutions or procedures. These include the role of labour rights, citizenship rights and political
rights, among others. Some of these topics have been mentioned in the study and are included as
suggestions for future research agendas outlined in Chapter 9, but detail is limited and much more
work is required.

4 Part of the TlJ’s wider mandate is to monitor the implementation and outcomes of the Bangkok Rules, which are a series of rules
and recommendations adopted by the UN General Assembly in 2010 to address the needs of women offenders and prisoners. For
more information about women as offenders and access to justice see: Thailand Institute of Justice (2013). Penal Reform International.
UK AID. Guidance Document on the United Nations Rules on the Treatment of Women Prisoners and Non-Custodial Measures for
Women Offenders (the Bangkok Rules). Retrieved from http://www.penalreform.org/wp-content/uploads/2013/10/PRI-TlJ-
Guidance-Document-on-Bangkok-Rules-October-2013.pdf

Thailand Institute of Justice (2014). Women Prisoners and the Implementation of the Bangkok Rules in Thailand. Retrieved from
http://www.tijthailand.org/useruploads/files/women_prisoners_and_the_implementation_of_the_bangkok_rules_in_thailand_tij.pdf
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Chapter 1
Women’s access to justice:
a regional imperative




This chapter explores key theoretical concepts of feminist legal perspectives and
defines the study’s interpretation of access to justice for women (1.1) and outlines
the particularities of the ASEAN context in terms of existing gender inequalities
and the underlying patriarchal ideology (1.2.i), gender bias in the justice system
(1.2.ii) and violence against women (1.2.iii). These specific challenges lay the
groundwork for further exploration of legal, socio-economic and institutional

barriers, which will be discussed in subsequent chapters.

1.1. What do we mean by access to justice?
1.1.i Defining ‘access to justice’

‘Access to justice’ goes beyond the mere ability of individuals to seek, access and obtain a remedy
through formal or informal institutions of law. It encompasses confidence and trust in the systems in
their capacity to render fair, accessible and sustainable outcomes. Institutions of justice should be
physically, financially and symbolically accessible to the individuals, in particular the most vulnerable.
Access to justice in formal systems also incorporates legal protection, legal awareness, legal aid and
counsel, adjudication and enforcement. As such, it requires a strong justice system that is independent,
impartial, and responsive to the needs of the people.

In Southeast Asia, systems of law are varied and include civil law, common law, religious law,
customary law, or combinations of these. Accessing justice entails different elements, such as
normative legal frameworks, awareness of the laws, rights and procedures for accessing the legal
system and effective administration of the justice institutions (IWRAW, 2015).

For the purposes of this study, access to justice will be operationalised in three main elements:

1. The understanding of individual rights and the knowledge of the mechanisms
available to fulfil justice needs.

2. The confidence in the capacity of these institutions and mechanisms to
provide a fair, transparent and affordable process.

3. Adequate access to legal aid and the legal system (formal and informal).
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1.1.ii Status quo

In all societies, access to justice is perhaps most prohibitive for groups who have been rendered
vulnerable by social, economic and political policies. These groups tend to include informal workers,
refugees, children, disabled people and women, among others. There is a symbiotic relationship
between poverty, political exclusion and lack of access to justice. Indeed, the lack of access to justice
exacerbates the social, economic and political marginalisation faced by these groups, and vice versa.
The next section outlines the specific reasons why women as a group, globally, face challenges in
accessing the justice systems. It also demonstrates why improving women’s access to justice is a
regional imperative for Southeast Asia.

1.2 What are the specific challenges for women?
1.2.i Gender inequality and patriarchy

The formal definition of equality stipulates that men and women should be treated equally before
the law, without specific considerations of their particular characteristic (e.g. age, gender, socio-
economic status, etc.). Following this line of logic, the law should be neutral and justice practitioners
should be impartial to the status of those it is applied to. However, this conception ignores the reality
that the law is an expression of power and control and that there is inherently unequal access to
justice between genders. Thus, the application of the same law renders different impacts on women
as a result of discrimination that is historically embedded, prohibiting women from starting on an
equal footing to men (MacKinnon, 2011; Stanford Encyclopedia of Philosophy, 2013).

Worldwide, women earn 24 per cent less than men, participate less in political decisions and spend at
least twice as much time as men on unpaid domestic work (UNIFEM, 2009; UN, 2010). Inequalities
between men and women are present in almost all spheres of society. The CEDAW's 2015 General
recommendation No. 33 on women'’s access to justice corroborates the incontrovertible link between
access to justice and gender equality. The recommendation states that deeply entrenched legal
structural obstacles and discriminatory gender norms prevent women from accessing justice, while
justice institutions too are dominated by these same obstacles and norms (Oxford Human Rights Hub,
2015). One term used to describe this situation is patriarchy.

Patriarchy is defined by the UN as the shaping of society around men’s control over women and
children within the family and the replication of this unequal relationship in other spheres of life (UN,
2008). Patriarchal political philosophy classically divides the world into two spheres — that of the male
publicsphere and the female private sphere (Fennell, 2009). Within these divides, the law is associated
with the public sphere, while the rights of the man to manage the private sphere without interference
are protected as his ‘private property’ (Fennell, 2009). In many instances, the law has been more
concerned with protecting women as the property of men, than with protecting their psychical and
emotional integrity and autonomy (Bibbings & Nicolson, 2000).

The state typically plays a role in perpetuating patriarchy through systematically biased policies and
actions (Walby, 2010). Patriarchal paradigms tend to have a profound influence on legal systems.
Patriarchal legal systems often claim to be gender neutral when in reality, they are complicit in the
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oppression and subordination of women. By tacitly privileging male interests, they fail to recognise
the different ways in which the law treats men and women and the different outcomes men and
women face when accessing justice depending on their political and economic position in the family
and society (Fennell, 2010; Irving, 2008; Elson, 2002).

In Southeast Asia, there are manifestations of patriarchy in the legislative frameworks as they were
modelled from a mixture of patriarchal western legal codes and pre-existing ideologies and customs
(Kramarae & Spender, 2000). ‘Laws in ASEAN Member States often reinforce socially constructed and
stereotyped roles of men and women in family, community and society. The dominant notion of the
superiority of men over women and similarly constructed notions of women’s sexuality and of
masculinity underpin the protectionist approach in domestic legislation’ (UN Women, n.d.-c: 3).

Gender inequality that is manifested through the legal systems have
practical consequences for women both in the private and public sphere
(Sultana, 2011) including:

Decision-making in the household: In Indonesia, the 1974 Marriage Law
stipulates that only a man (or husband) can be legally considered ‘head of household’,
ignoring the fact that, according to the Indonesian Bureau of Statistics, it is estimated in
2014 that nearly 14 per cent of households are headed by women (Zulminarni, 2014).

Female employment: In many ASEAN countries, men are more likely to work as
employees whereas women are more likely to work as unpaid family workers.®
Additionally, women are twice as likely to work in the informal sector and be paid less
than men for similar work (Romain, 2015). ‘They face higher barriers to enter the
workforce, are more likely to be dismissed following childbirth and maternity leave, and
tend to retire earlier. These factors have decisive implications for their entitlement to
social insurance, especially whenever the benefits are based on the level of accumulated
contributions made in the course of working life (e.g. pension)’ (Ministry of Labor, Invalids
and Social Affairs of Vietnam, 2014: 18).

Domestic violence: This issue is often seen in Southeast Asia as a private matter
that should not be regulated by the State. In Cambodia and Thailand, the definition of
domestic violence excludes acts of disciplining wives if it is conducted with ‘compassion’
or because of ‘'negligence’ (UN Women, n.d.-c).

Sexual freedom: Singapore, Malaysia, Myanmar and Brunei Darussalam have
retained old British colonial laws criminalising same-sex relations. Sharia laws, introduced
in Brunei Darussalam, the state of Aceh in Indonesia and multiple states of Malaysia,
impose even harsher punishments for same-sex relations and ban cross-dressing (ASEAN
SOGIE Caucus, 2015). Brunei Darussalam has planned to impose stoning for adultery,
which puts women at a greater risk of being accused since, in case of rape, they need four
male witnesses to prove that they were raped or else it can be considered as adultery
(Southeast Asia Women'’s Caucus on ASEAN, 2014b).

5 According to a report entitled Legal Empowerment for Women and Disadvantaged Groups on women and labour markets in Asia
by the ADB and the ILO, as of 2009, the labour force participation rate for men in Southeast Asia was 81.8 per cent compared to 58.8
per cent for women.
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Marriage: In the Philippines, an extramarital affair is considered as adultery only when
it is committed by a woman and only needs to be proven by circumstantial evidence.
However, it is considered as ‘concubinage’ if it is committed by a man.® The penalty for
adultery is much more severe compared to that concubinage (Caincay et al., n.d.).

Reproductive decisions: Abortion is considered as a punishable offense in Brunei
Darussalam unless the mother’s life is at risk (Freedom House, 2014). Similarly in Timor-
Leste, abortion has been permitted when a woman'’s life is at risk as of 2009, otherwise
practitioners can face up to three years in prison (The Brunei Times, 2009).

Although in many instances, the state sustains patriarchal attitudes through its legal system, it can
also play a role in breaking them. For example, in the case of domestic violence through increasing
safety for women fleeing violent homes, focusing on prevention rather than only punishment, or
using education, law and the judiciary, it can assert that domestic violence is not tolerated in the
society (UN, 2009).

Facets of addressing gender equality can be identified through a substantive equality approach and
gender mainstreaming. Substantive equality is a feminist legal approach that goes beyond creating
formal legal equality, but rather emphasises the differing outcomes and impacts of laws and policies.
Itseeksto establish an equal standing between men and women by takinginto accountthe substantive
differences between their lives. It recognises that some policies might appear neutral but are in fact,
discriminatory due to people’s different circumstances. For example, a fine imposed on a very wealthy
person does not have the same impact as the same fine imposed on a much poorer person. In the
same way, laws that are based on the assumption that a woman and a man have the same level of
autonomy in a relationship fail to take into account the potentially substantive differences of the
impact the laws have on each of them. Therefore, governments must tailor judicial processes and
legislation in response to the realities of women'’s lives, by implementing gender responsive policies
and laws (UNICEF, n.d.).

Gender mainstreaming is a systemic strategy aimed at addressing gender inequality and achieving
a more substantively equal outcome by taking into account gender in all areas of decision-making. It
is not the prioritisation of women’s rights over those of men, but rather the recognition that to
achieve equality, an approach thatis sensitive to the substantive social, cultural, political and economic
differences between men and women is necessary. Within a gender mainstreaming approach,
women'’s access to justice is understood as inalienable from women'’s position in an international
system of patriarchy (Fraser, 2007). Neither substantive equality nor gender mainstreaming should
homogenise women as a group; indeed some women have greater access to justice than many men.
As such, the approach recommended in this scoping study asserts the importance of understanding
intersectional disadvantages and recognising those barriers faced both by women and men.

6 See Marital Infidelity laws, Articles 333 and 334 of the Revised Penal Code.
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‘Gender mainstreaming is a globally accepted strategy for promoting gender

equality. Mainstreaming is not an end in itself but a strategy, an approach, a
means to achieve the goal of gender equality. Mainstreaming involves
ensuring that gender perspectives and attention to the goal of gender
equality are central to all activities - policy development, research, advocacy,/
dialogue, legislation, resource allocation, and planning, implementation and
monitoring of programmes and projects.’

I Source: Office of the Special Advisor on Gender Issues and Advancement of Women, 2001 —

1.2.ii Gender bias in the justice systems

Gender stereotyping plays a crucial role in the decisions of justice system actors. Marital status,
motherhood and idealised female stereotypes strongly influence laws, jurisprudence, sentencing and
corrections practices (Fox, 2000; Gelsthorpe, 2004). A legal system that is biased against women leaves
them vulnerable to violence, exploitation and discrimination and thus, impedes their development
and access to other social rights (Domingo & O’Neil, 2014). Sometimes, these stereotypes can mean
that women are treated with relative leniency from the police and criminal authorities in some
situations (Bibbings & Nicolson, 2000). However, gender biases based on stereotypes can also work
against women and impede them from accessing justice. Stereotyping can particularly harm women
victims whose demeanour and appearance may not match traditional gender stereotypes. They are
perceived as double deviant (breaking both formal law and informal social norms) and are treated
harshly. This is the case of single mothers, drug addicts, prostitutes, lesbians and political activists,
among others (Bibbings & Nicolson, 2000).

‘Ineffective investigations, especially involving crimes against women, further
prejudice women’s chances of successfully prosecuting any offence. Insufficient
documentation of the cases by the police leaves out important evidence.
There are also many instances where the interpretation of evidence by
judges favour perpetrators and challenge the credibility of the women
victims. In addition, judgments of acquittal or lenient punishment meted out
to those convicted of offences, particularly related to violence against women,
result in denying women their right to effective remedy before the courts.’

Source: UN Women, 2013b: 7

Gender biases and stereotypes are well entrenched in many of the legal systems in Southeast Asia.
However, there are a number of strategies that could facilitate gender mainstreaming in legislation.
For example, strategic litigation is a tactic that has been used to tackle gender discrimination and
create awareness about women’s rights (UN Women, 2011). It involves pursuing cases on critical
human rights issues, which if successful, are likely to have a high impact by serving as legal precedents
for jurisprudence or promoting changes in legislation, policy and public opinion (Interights, 2015). It
also helps to identify gaps between domestic and international human rights standards and to tackle
discriminatory and discretionary interpretations of the law.
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Box N21: The Vertido case - an example of strategic litigation

Karen Tayag Vertido, a 42-year old executive in the Philippines filed a rape
complaint in 1996 against the then president of the company where she
worked.

She accused him of raping her in a hotel, when he offered her a lift home after
a business meeting. In 2005, after eight years of litigation, the female judge
acquitted the accused for insufficient evidence, based on guiding principles
from former rape cases in the Philippines.

Subsequently, Mrs. Vertido submitted a communication before the CEDAW
Committee, arguing that the court decision was grounded in some of the
following gender-based myths and misconceptions about rape and rape
victims:

A rape victim must try to escape at every opportunity.

To be raped by means of intimidation, the victim must be timid or easily
cowed.

To conclude that a rape occurred by means of threat, there must be clear
evidence of a direct threat.

The fact that the accused and the victim are ‘more than nodding
acquaintances’ makes the sex consensual.

It is a problem when a rape victim reacts to the assault by resisting the
attack and also by cowering in submission because of fear.

The rape victim could not have resisted the sexual attack if the accused
was able to proceed to ejaculation.

A man in his sixties would not be capable of rape.

As a result the CEDAW Committee called on the Philippines to compensate
Mrs. Vertido and to ensure that decisions in sexual assault cases are impartial
and not affected by prejudices or stereotypes. However, the government of
the Philippines has yet to take any action or measure in response to the
Committee’s views and recommendations.

Source: Cusack & Timmer, 2011; UN Committee on the Elimination of Discrimination against Women, 2010

The Karen Vertido case is considered as a landmark case, because it gave rise to the concept of 're-
victimisation’ and attracted the attention of the international community on rape myths widespread
in court decisions.
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Box N22: R.P.B. v. the Philippines

In 2011, another case was brought to the Optional Protocol CEDAW Committee’
by the same Filipino lawyer from Mrs. Vertido’s case. The plaintiff was a deaf
and mute Filipino girl who had been raped by a neighbour when she was 17.
Even though she showed evidence of physical injuries and had undertaken a
medical examination confirming the sexual assault, the court said that her

statement was not credible since she had not sufficiently resisted the assault.
The plaintiff was not given any translation services during the trial, even
though she could only understand English sign languages. The defendant was
ultimately acquitted. The CEDAW Committee concluded in 2014 that the
State Party failed to fulfil its obligations pursuant to the Convention and other
human rights instruments.

Source: UN Committee on the Elimination of Discrimination against Women, 2014

1.2.iii Violence against Women (VAW)

Violence against women has a profound effect on women'’s access to all citizenship rights, including
to justice, while at the same time gendered exclusion from these rights exacerbates violence against
women (UN Women, 2012b). It is also an expression of women'’s subordination and inequality in the
private and public spheres (UNITE, 2015). 35 per cent of women worldwide were said to have
experienced either physical and/or sexual intimate partner violence or sexual violence by a non-
partner at some point in their lives (WHO, 2013). In the majority of countries with available data, less
than 40 per cent of the women who experience violence seek help of any sort (UN, 2015).

While violence against women is a universal problem, women across ASEAN countries are subjected
to physical, sexual, psychological and economic violence at alarmingly high rates, especially by their
intimate partners. Violence against women in the region ranges from domestic violence, trafficking,
rape and sexual assault, to sexual harassment, but also forced/child marriage, bride kidnapping, bride
price, son preference, sex-selective abortions and others. Domestic violence is one of the most
common butunder-reported forms of violence inthe ASEAN region. Sexual violence is also widespread,
and affects a lot of young men and women (UN Women, n.d.-c).

7 See Chapter 2.1.ii of this scoping study for more information.
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Table N21: Prevalence of physical and sexual violence against women

Prevalence of physical Prevalence of sexual
violence against women (%) violence against women (%)
All By Intimate All By Intimate
Perpetrators Partner Perpetrators Partner
Stud
Country | Life 12 Life | 12 Life 12 | Life 12 o ¥
or Area time months time months time months time months and Notes
Age 15-49,
Cambodia 2005 22.3 10.3 12.8 7.9 . . 2.7 1.7 Ever-married
women
The Age 15-49,
Philippines : : : : : : : : All women
. Age 18-69,
Singapore 2009 6.8 1.0 5.7 0.9 4.2 0.3 1.2 0.1 All women

Thailand Age 15-49,
- o o o . Province,
Province All women
Thailand Age 15-49,
iy 2005 . . 22.9 7.9 . . 29.9 171 city,
City All women
Age 15-49,
2009-10 : : : . . o : . N
Age 18-60,
Vietham 2010 35.2 . 31.5 6.4 10.8 . 9.9 4.2 Ever-married
women

Source: The World’s Women - Trends and Statistics (UN, 2015)

The ratio between partner and non-partner violence shows that most acts of violence against women
are perpetrated by intimate partners. It should be noted that statistics on violence are not absolute
due to rampant underreporting. A vast majority of victims do not officially report their assault for fear
of harassment and embarrassment. Thus, actual prevalence of physical violence against women in the
region may be much higher than the statistics suggest. In the ASEAN region, few countries have
available and reliable data on violence against women although the 2004 ASEAN Declaration on the
Elimination of Violence against Women underscored the need for reliable statistics both to assess the
prevalence of the social problem and to continually monitor changes (ASEAN, 2004).

A 2013 study by Partners for Prevention,® entitled ‘Why Do Some Men Use Violence against Women
and How Can we Prevent it?’ reveals that in Cambodia and all surveyed sites in Indonesia, a larger
proportion of interviewed men reported having perpetrated sexual violence against an intimate
partner rather than physical partner violence. In some cases, specifically Cambodia and Indonesia-
Papua, a relatively large proportion of men reported that they were younger than 15 years at the
time they first perpetrated rape (Fulu et al., 2013).

8 Partners for Prevention is a UNDP, UNFPA, UN Women and UNV regional joint programme for the prevention of violence against
women and girls in Asia and the Pacific. For more information, see http://www.partners4prevention.org/
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Table N22: At a glance - Violence against Women in the ASEAN

Country

In a 2013 report by Partners for Prevention, 96.2 per cent of Cambodian men and 98.5
per cent of Cambodian women surveyed thought that a woman should obey her
husband. And 67 per cent of women believed they should tolerate violence in order to
maintain the family (Fulu et al., 2013).

CAMBODIA

In 2009, up to 96 per cent of domestic violence cases surveyed were perpetrated by

INDONESIA husbands against their wives (UN Women, n.d.-c).

As of 2012, 46 per cent of women and 35 per cent of men surveyed believed that violence
LAO PDR is justified in instances when the woman neglects their children (Lao Statistics Bureau &
Ministry of Health, 2012).

In 2007, up to 57 per cent of domestic violence survivors surveyed had suffered
violence by their husband, ex-husband, live-in partner or boyfriend, and the majority
of them faced abuse in the first year of their marriage/relationship (UN Women,
n.d.-c).

MALAYSIA

A project by USAID found that there was a strong correlation between state fragility and
violence against women (USAID, 2005). Domestic violence can be exacerbated by the

MYANMAR effects of armed conflict or uncertain living situations and economic hardships such as
forcible displacement to refugee camps where unemployment, depression, alcohol and
drug abuse worsen strained relations (Meger, 2014).

Results from the 2008 National Demographic and Health Survey show that 1 in 25
women aged 15-49 experienced forced first sexual intercourse, while 1 in 10 women
aged 15-49 reported that they have experienced sexual violence. Overall, 4 per cent of

THE PHILIPPINES women who have been pregnant experienced physical violence during pregnancy.
These numbers tend to increase slightly with the number of living children; decrease
slightly with age; decrease with education level; and decline steadily with wealth quintile
(Philippine Commission on Women, 2014a).

Statistics indicate that a woman is raped every 15 minutes, resulting in 30,000 rape
THAILAND cases a year although in reality, a mere 4,000 cases are reported and only 2,400 cases
result in the arrest of offenders (TlJ, 2014).

Findings from The Asia Foundation show that 3 in 5 women surveyed aged 15-49 who

had been in an intimate relationship with a man reported they had experienced violence
TIMOR-LESTE

in the 12 months prior to the interview. These women were 5 times more likely to have
suicidal thoughts and 2.5 times more likely to be at risk of disability when compared to
women who had never experienced partner violence (Warner, 2015).

Issues of sexual violence are barely spoken about due to a strong social prejudice

VIETNAM because ‘a young woman'’s worth is judged by her virginity’ (UN Women, n.d.-c).
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Violence against women yields far reaching consequences on society that are not only confined to
women, but also on the general order of society, sustainable development and trust in the state and
justice systems. For example, it has enormous economic costs that hinder countries’ development
as violence prevents women from doing their daily activities, going to work or seeking justice (UN
Women, 2013). A study conducted in Vietnam showed that the expenditures and lost earnings due
to gender violence represented nearly 1.41 per cent of the GDP in 2010, with total productivity losses
1.78 per cent of GDP. Moreover, the study found that women who are victims of violence earn 35 per
cent less than the ones who are not (UN Women, 2012b).

Health effects are another consequence of violence against women. Violence and the threat of
violence increase women’s vulnerability to HIV and are both a cause and a consequence of infection.
Additionally, infected women face additional obstacles when accessing justice and support services
(UNITE, 2013).

Box N23: Women’s Court in Southeast Asia

In 2009, the first Southeast Asia’s ‘Women’s Court’ on trafficking and HIV was
held in Bali to shed light on first-hand stories from women who endured
trafficking, violence, exploitation and HIV. A consensus was reached that ‘the
existing jurisprudence is gender blind and we need to move towards a justice
that is restorative and healing of individuals and communities. It is essential
that the linkages between HIV and human trafficking be viewed and addressed
through the prism of dignity, access to justice, health and human security of
individuals and communities’ (UNODC, 2009).

The Jury issued a statement at the conclusion of the Court that ‘the
vulnerabilities of women to trafficking and HIV are rooted in the
disproportionate human insecurity, poverty, illiteracy and disempowerment
that they face in their daily lives.” In several countries, women who are
trafficked are harmed by the same laws that are meant to protect them. They
are treated as ‘illegal migrants’ and ‘criminals’ and are often denied their
rights and choices (UNDP, 2009).

As the cases above suggest, there is a strong relationship between violence against women and the
challengesthat women face in accessing justice. These challenges stem from a combination of gender-
neutral and patriarchal institutions and justice processes. There are various other barriers at every
stage of the justice process which will be further explored in subsequent chapters.
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1.3 Legal pluralism

Legal pluralism characterises nations where more than one system of justice coexist. It is one of the
particularities of the ASEAN region which is home to one of the most diverse population of indigenous
peoples in the world, who use a range of traditional dispute settlements systems (AIPP, 2013). Itis also
a region where many religions coexist and where religious law, particularly Islamic law, has been
institutionalised into parallel justice systems. The colonial legacy also produced a diverse legal
landscape across Southeast Asia. Legal pluralism can both be an area of concern and a potential
opportunity for women'’s access to justice.

‘In one limited sense, legal pluralism refers to state legal pluralism, which
means that different bodies of state law apply to different groups of the
population within the state, depending on ethnicity, religion, nationality, or
locality. However, other legal orders operate within the state alongside the
official legal system, and these sometimes complement, conflict, or overlap
with the latter.’

Source: UN Women, 2014: 1

Box N24: Different types of legal systems

Civil law is law that is written down in legislation, backed up normally by a
state constitution. Common law is established instead by the practice of
courts and the implementation of legislation is based on the interpretations
and decisions of judges and juries. Religious law is derived from understandings

or documentation of religious doctrine. Customary law is law derived from
long-term understandings of justice that have developed in a particular
community. Personal law is the portion of law that pertains to all matters
related to any individual, or their families.

Legal pluralism exists in all countries in the ASEAN but to varying degrees of acceptance by the
official state legal system. As a result of the indigenous peoples’ movement in the region, progress
has been made towards greater acceptance of legal pluralism and customary laws in recent years,
particularly in the case of Malaysia, Indonesia and the Philippines (AIPP, 2011). Some states have even
integrated them into their constitutions, whereas other states that have not explicitly recognised
customary justice systems may acknowledge the existence of some customary laws within the context
of a broad ‘right to culture’ (Cuskelly, 2011).
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Country

BRUNEI
DARUSSALAM

CAMBODIA

INDONESIA

LAO PDR

MALAYSIA

MYANMAR

THE PHILIPPINES

SINGAPORE

THAILAND

TIMOR-LESTE

VIETNAM

Constitutional/

Formal legal system

Mixed legal system based on English
common law and Islamic law.

Civil law system (influenced by the UN
Transitional Authority in Cambodia)
customary law, Communist legal
theory, and common law.

Civil law system based on the Roman-
Dutch model and influenced by
customary law.

Civil law system similar in form to the
French system.

Mixed legal system of English common
law, Islamic law, and customary law;
judicial review of legislative acts in
the Federal Court at request of
supreme head of the federation.

Mixed legal system of English common
law (as introduced in colonial India)
and customary law.

Mixed legal system of civil, common,
Islamic, and customary law.

English common law.

Civil law system with common law
influences.

Civil law system based on the
Portuguese model; penal and civil law
codes to replace the Indonesian codes
were passed by the Parliament and
promulgated in 2009 and 2011,
respectively.

Civil law system; the civil code of 2005
reflects a European-style civil law.

Table N23: Legal systems of the ASEAN States

Other legal systems

In May 2014, the first phase of a sharia-based
penal codes was instituted, which applies to
Muslims and non-Muslims and exists in parallel
to the existing common law-based code.

Islamic law in Aceh province (Zambardino,
2014).

Customary law (Lao PDR Ministry of Justice,
2011).

Islamic law is also recognised and applied in
the Muslim community (Marlar Than Aung,
n.d.). Burmese law also acknowledges Christian
and Hindu customary law (Crouch, 2015).

Sharia court system with special laws (mostly
related to family law and inheritance) enacted
exclusively for Muslims (Black, 2012).

Islamic law in southern provinces (Dorloh
& Mokhtar, 2015).

Customary law (Constitution of the
Democratic Republic of Timor-Leste, 2002).

Customary law mostly among indigenous
rural communities (Phan, 2011).
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Table N°3 shows the diversity of the legal systems among the countries of the ASEAN. These different
systems are by no means mutually exclusive; customs inform civil, common and religious law, while
civil legislation can equally shape customs and approaches to religion. The reason for separating them
in the table is that the different systems pose specific challenges for accessing justice. The coexistence
of different systems in plural legal systems call for multi-directional policy and research strategies
(IWRAW, 2015).

On the other hand, there are also a number of benefits of plural legal systems from the perspective of
accessing justice. Customary systems, for example, provide easier, closer, cheaper and faster ways to
solve conflicts. Customary laws are mostly orally transmitted and therefore flexible and able to adapt
to change over time. Usually, poor people or indigenous people in marginalised and remote areas still
prefer using customary systems, because it is the most accessible and easily understood form of justice
to them and their practitioners are also trusted by the community (Lao PDR Ministry of Justice, 2011).

For example, customary law in Lao PDR is perhaps potentially more dynamic and more reflective of
the needs and desires of local communities (Lao PDR Ministry of Justice, 2011). It is also validated
by tradition and by the reputation and accessibility of the justice representatives, usually older and
experienced people. Therefore, the refusal to recognise customary and religious legal systems by some
states is arguably discriminatory against ethnic minorities and religious groups, eroding their power
to preserve their culture, identity and distinctiveness (Okin, 1999; Fluet, Calaguas & Drost, 2006; UN
Women, 2011). State legal systems are symbolically far more distant to most people. A judge or a
lawyer is seen as an alien not only to the woman seeking justice but also to her ethnic background
and to her real justice needs.

However, the coexistence of various legal systems does not necessarily mean that women can choose
between them in practice. The state courts in Southeast Asia are not accessible to most women,
particularly indigenous women. Their unfamiliarity with official proceedings compounded with other
potential barriers such as the language gap and general distrust in the state courts leave them with
little choice. They are often forced to turn to the customary informal justice systems, even though
these same systems may be biased against them (AIPP, 2013). In the same vein, legal pluralism has
been criticised as restrictive to those groups who do not have access to the civil or common legal
systems and have to rely on customary or religious systems, which in many cases are more likely than
state systems to reproduce racial, social and gender inequality (Fluet, Calaguas & Drost, 2006; UN
Women, 2011).

Religious systems also bear some challenges for women in their quest to access justice. The increasing
power of conservative religious elites over religious legal practices in a number of ASEAN countries
poses a grave threat to women'’s access to justice and is one of the main focuses for feminist legal
advocacy in these countries. Governments in Brunei Darussalam, Thailand, Malaysia, Indonesia, the
Philippines and Myanmar are facing increasing pressure from conservative religious groups to either
accord autonomy to certain religious courts, usually in cases of family law (Thailand, Indonesia,
Malaysia), or to incorporate religious law in civil law (Brunei Darussalam, the Philippines, Myanmar).
Approaching the challenges (and at times opportunities) of a strong religious leadership and political
influence in many ASEAN States must form a significant part of any agenda of improving women'’s
access to justice.
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The types of punishment that are given by state courts (e.g. fines or incarceration) should also be
given more attention with regard to their impact on women'’s lives, bearing in mind alternatives used
by customary justice systems. For instance, the loss of income for the family due to the absence of
the sole breadwinner may bear extensive repercussions. At the same time, the kind of punishments
or resolutions proposed by customary justice systems also require careful evaluation in terms of their
outcomes for women's safety and autonomy. The shortcomings of legal remedies, whether it be from
state courts or customary courts, are well presented in the study Justice and the Identities of Women:
The Case of Indonesian Women Victims of Domestic Violence who Have Access to Family Court’. The
study shows that while women victims initially tried to seek help from the criminal justice system and
the police, their response was often inadequate. Therefore, women turned to the family court of
Indonesia where they could file for divorce despite being confronted with a plethora of new barriers
and gender bias. In addition, in order to report cases of domestic violence, women must instead go
back to the criminal courts (Saraswati, 2013).

A subset of feminist legal scholars are advocating for a female-friendly form of legal pluralism. This
method, known as transformative accommodation, entails a joint jurisdiction and interaction of
non-state and state law on specific matters under the compliance with certain egalitarian gender
norms (Shachar, 2001). This form of legal pluralism arguably relieves women from the dilemma of
choosing between their rights or their beliefs, enhancing gender equality within their group of
preference and at the same time respecting their religious and cultural preferences (Cohen, 2012).

However, the integration of several legal systems into one is not an easy task, especially considering
that customary law is very dynamic and usually orally transmitted, making it very difficult to define its
specific scope, characteristic and jurisprudence. Moreover, it is not unusual that customary and state
systems clash, mainly because the former prioritises community or family harmony over individual
rights. Thus, the main challenge of plural systems is to find a balance between retaining the tradition
and legitimacy of customary law, while making sure they comply with human rights imperatives and
do not become appropriated by or prohibitively applied under the control of the state.
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This chapter examines the existing international (2.1) and regional instruments,
institutions and agreements (2.2) that are relevant to women’s rights and access to

justice.

_

2.1 Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW)

In 1979, the General Assembly of the United Nations adopted the CEDAW, the most far-reaching
international commitment of governments working for gender equality to eliminate all kinds of
gender discrimination prevalent in society. The Convention came into force on September 3, 1981,
after it had been ratified by 20 states. In 2015, 187 (out of 194) states have ratified the Convention.
CEDAW is an international bill of rights for women and delineates substantive obligations and
international monitoring mechanisms for women’s human rights. The CEDAW General
recommendation No. 33 (2015) on women's access to justice specifically champions the right of access
to justice for women as a precondition to realise all the rights protected under the CEDAW.

Although most countries in Southeast Asia officially regard the CEDAW as an international binding
convention, the actual implementation and progress that has been made in regards to eradicating
women'’s poverty and discrimination has been varied. Even though the laws and constitutions of
states in the ASEAN region increasingly reference and recognise international conventions on human
rights that enshrine principles of gender equality, a significant gap remains between these formal
commitments and the reality of women'’s lives.

The CEDAW General recommendation No. 33 (2015) on women's access to justice is based on the
principle of inclusiveness. It underlines the necessity of women'’s access to justice in diverse legal
systems across all areas of law for all women. It covers all justice settings (formal and informal) and all
sources of law (common, civil, religious, customary or a combination of these).

‘In this general recommendation, the Committee examines the obligations of
States parties to ensure that women have access to justice. These obligations
encompass the protection of women’s rights against all forms of
discrimination with a view to empowering them as individuals and as rights
holders. Effective access to justice optimises the emancipatory and
transformative potential of law.’

Source: UN Committee on the Elimination of Discrimination against Women, 2015: 3
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2.1.i The Relationship between the CEDAW and the ASEAN States

The CEDAW'’s 30 articles call for the elimination of gender inequality as defined in areas such as the
labour market, the home, civil society, culture and political institutions. All ASEAN States have ratified
the CEDAW, which in theory, commits them to undertake a series of policy and legislative measures
and submit regular reports on their progress. The CEDAW does not dictate that countries implement
a designated series of laws. Nevertheless, alongside legislative changes, countries are encouraged to
employ methods other than legislations to resolve gender inequality. In many of the national CEDAW
reports, countries emphasise the significance of education, the media and the work of NGOs and
advocacy groups, since implementing the law has proven to be much more difficult than changing it.

Box N25: The CEDAW core principles

The principle of substantive equality
Formal equality is not sufficient to ensure that women enjoy the same
rights as men.
Sex and gender differences between men and women result in the
discrimination of women.
Men and women should be treated differently in order to acquire real
equality.
Policies have to promote autonomy rather than protection or dependency
by correcting the environment, evening the playfield and promoting
gender sensitive laws.

The principle of non-discrimination

The recognition of discrimination: Discrimination against women is
understood as ‘any distinction, exclusion or restriction made on the basis
of sex which has the effect or purpose of impairing or nullifying the
recognition, enjoyment or exercise by women, irrespective of their marital
status, on a basis of equality of men and women, of human rights and
fundamental freedoms in the political, economic, social, cultural, civil or
any other field’ (UN General Assembly, 1979).

The correction of discrimination: Differences between women’s private
and public spheres and customary practices based on superiority and
inferiority of stereotyped sex and gender roles must be discarded.

The principle of state-obligation
A state party to the CEDAW voluntarily accepts a range of legally binding
obligations to eliminate discrimination against women and bring about
equality between women and men.
States must respect, protect, promote and fulfil women’s rights.
States are obliged to ensure women’s rights through legislation, institutional
mechanisms and regulatory policies.

Source: IWRAW, 2009
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Among human rights treaties, the CEDAW is unusual in its claim that culture and tradition influence
gender discrimination. This relatively vague use of the terms ‘culture and tradition’ encourages the
creation of a binary between ‘culture’ and ‘rights’. As such, country reports and academic discussion
tend to place ‘culture and tradition’ as barriers to implementing the CEDAW's internationalist moral
framework. In the case of ASEAN, the idea that there are some kind of over-arching ‘Asian Values'
that are in conflict with the CEDAW remains a common justification given by states for continued
discrimination against women.'°

A further complication arises from the legacy of colonialism in which Western states imposed
particular ‘cultures’ on the countries they colonised, equating Western culture with notions of
‘civilisation’ and/or ‘freedom’. In this context, the human rights paradigm was considered to be
‘Western’ and therefore, linked to forms of cultural domination, even though many of the ideas
motivating human rights have long been part of religious and cultural philosophies across the world.
The ambivalence towards adopting international human rights treaties in Indonesia, Malaysia, the
Philippines, Singapore and Thailand until the 1990s did not come from a resistance to universal
human rights per se, but rather from the perception that these treaties were not in fact universal but
a‘post war construct with strong Western liberal democracy influences’ (Tan, 2011: 14). This idea was
propagated in the 1993 Bangkok Declaration which claimed that human rights were "Western biased’
(Peerenboom, 2002). States’ adoption of ‘culture’ as a panacea for a multiplicity of very specific and
localised obstacles to justice for women has been contested by scholars and policy makers.

2.1.ii Implementation of the CEDAW

Over the last 10 years, most countries in the ASEAN have updated significant parts of their legislation
towards meeting the requirements of the CEDAW in response to national human rights campaigns as
well as international pressure. The CEDAW officially prevails when it comes into conflict with the
provisions of recently formalised religious or customary systems. It is also important to note that
despite the concerns of cultural imperialism noted above, under international law, the application of
religious and customary laws can never be used as a justification for failures to comply with the
international obligations (UN Committee on the Elimination of Discrimination against Women,
2010). The CEDAW has also instructed that all courts, including those applying religious law should be
required to apply the principle of equality and to interpret the law, in line with non-discrimination
and equality requirements. The ASEAN Member States are responsible for ‘eliminat[ing] public
morality clauses and cultural relativism justifications used to deny and violate rights of the people,’
especially women (ACSC/APF, 2015).

Although the CEDAW is an important tool used by women'’s and human rights groups to campaign
with and pressure states, it remains a largely ‘top-down’ project. Many of the failures to legislate or to
implement legislation in accordance with the CEDAW has just as much to do with secular as religious
patriarchal cultures fuelled by economic and political instability. A nuanced understanding of local
economic as well as cultural conditions may provide alternative approaches to that of CEDAW, or
more effective ways of implementing the treaty.

9 The ‘Asian Values’ refer to an ideology of the 1990s which has been defined as values and patterns of behaviour that are common
to Asian countries and peoples. It emphasises communitarianism rather than individualism, social order and harmony, respect for
elders, discipline, a paternalistic state and the primary role of government in economic development (Boll, 2001).

10 See The CEDAW Malaysia Country Report, Article 92, 2004.
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Box N26: Optional Protocol to CEDAW

The Optional Protocol to CEDAW (OP-CEDAW) is a separate treaty that must
be independently ratified or acceded to by States that are already parties to
the CEDAW Convention. While it does not create any new substantive rights,
it provides procedures by which rights given in the CEDAW Convention can
be claimed by women. In Southeast Asian countries that have ratified or
acceded to the OP-CEDAW, such as the Philippines, Thailand and Timor-
Leste, civil society groups have begun exploring the potential of the treaty to
provide a means of justice for women at the international level, when the
domestic legal system has failed them. NGOs in the Philippines are leading
the way, assisting a complainant in filing the very first individual OP-CEDAW
complaint from the region in 2007 and also filing the first OP-CEDAW inquiry
from the region in 2008. Their experience of using the instruments of the OP-
CEDAW are being shared regionally with NGOs from other countries, such as
Thailand, who are also considering applying the OP-CEDAW to address
violations against women.

Source: UNIFEM 2009: xvii

2.2. Regional institutions and frameworks
2.2.i Key agreements

There has been increasing collaboration between the ASEAN nations in the area of human rights,
which resulted in a number of key ASEAN declarations’":

1988 ASEAN Declaration on the Advancement of Women in the ASEAN Region

ASEAN Declaration on the Commitments for Children in the ASEAN

ASEAN Declaration against Trafficking in Persons particularly Women and

2004 Children

ASEAN Declaration on the Protection and Promotion of the Rights of Migrant
Workers

Ha Noi Declaration on the Enhancement of Welfare and Development of ASEAN
2010 Women and Children

ASEAN Declaration on the Elimination of Violence against Women and Violence

against Children in the ASEAN Region

11 See Appendix N°2 for more details.
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The agreement to create a new ASEAN Economic Community (AEC) by 2015 at a meeting of political
leaders in the Philippines in 2007 included a Charter that made 16 references to human rights. The
Charter outlined plans to establish an ASEAN Commission on Women and Children and advocated
the idea of an ASEAN human rights mechanism. This move is arguably a significant shift by ASEAN
nations towards accepting the idea of universally binding legal norms that protect the human person,
and led to the incorporation of human rights in all subsequent ASEAN meetings agendas. Apart from
the very real ideological disagreements about particular family issues (as outlined in the section
above), another concern about these human rights agreements is that they will have no real impact
if they are not coupled by the resources and commitment to ensure implementation (Linton, 2008).

In addition to these declarations, there are two ASEAN Commissions and a Regional Plan of Action
that are relevant to women'’s access to justice:

I. The ASEAN Intergovernmental Commission on Human Rights (AICHR) established in 2009

This Commission grew out of the Vienna Declaration at the UN in 1993, at which foreign ministers
agreed that ASEAN should adopt a coordinated approach towards human rights. ASEAN States also
asserted that since ‘development is an inalienable right’, wealthier states outside the ASEAN should
not use human rights as a conditionality for economic cooperation and development assistance. They
also stressed the need to respect ‘national sovereignty’ and asserted that there should be ‘a balance
between the rights of the individual and those of the community’ (AICHR, 2012). By the time the AICHR
was established, the Commission planned to conduct five year-long thematic studies on various issues
including ‘Trafficking in Persons Particularly Women and Children’, “‘Women and Children in Conflicts
and Disasters’, ‘Right to Information in Criminal Justice’, ‘Rights to Health’ (includes reproductive
health of women), and ‘Right to Life (includes capital punishment) among other things.

More research is needed to determine what impact this initiative under AICHR has had on the abilities
of states to uphold their obligations to human rights and women'’s access to justice in particular. Since
the Commission has no power to receive and investigate complaints of human rights violations, this
is currently a very weak instrument for organisations seeking to improve women'’s access to justice.

Il. The ASEAN Commission on the Promotion and Protection of the Rights of Women and
Children (ACWC) established in 2010

The purpose of this Commission is to ‘promote and protect the human rights and fundamental
freedoms of women and children in the ASEAN.” More specifically it is to promote the international
instruments of human rights, advocate on behalf of marginalised women and children, promote
public awareness, encourage the collection of sex-disaggregated data and undertake periodic
reviews, facilitate the sharing of experiences and good practices between the member states and
support the participation of ASEAN women and children in the process. Similarly to the AICHR, the
ACWC also does not have authority to receive and investigate complaints of human rights violations
(Human Rights in ASEAN, 2013).
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Ill. The ASEAN Regional Plan of Action on Elimination of Violence against Women and the
ASEAN Regional Plan of Action on Elimination of Violence against Children in 2015

The two plans were developed by the ACWC, the ASEAN Committee on Women (ACW) and Thailand's
National Office for Women'’s Affairs. They were simultaneously launched and adopted by ASEAN heads
of state at the ASEAN Summit held in November 2015. The aim was to accelerate the implementation
of the ASEAN Declaration on the Elimination of Violence against Women in ASEAN (UNITE, 2015).
It aims to cover the period 2016-2025, along with the ASEAN Community Blueprints.' While the
regional plans are not directly related to the advancement of women'’s access to justice, there are a
couple of key actions and strategies that are relevant. Among the eight key actions proposed, two
are particularly relevant for this study, Action 2: Protection and Support Services for Victims/Survivors
and Action 3: Legal Framework, Prosecution and Justice System.

Action 3: Legal Framework, Prosecution and Justice System

‘Review and amend laws, regulations, policies, practices and customs that
perpetuate violence against women and any discriminatory practices which
result in violence, including customary or religious laws, and any legislation
which accepts the ‘defence of honour’ as a mitigating factor related to
crimes against women and girls and female genital mutilation (FGM) and
honour killings. Whether in customary or religious law and the formal justice
system, cases should be resolved with respect for the human rights of
victims/survivors and in accordance with relevant international obligations
on gender equality and international human rights standards. All duty-
bearers in the justice sector are to be held accountable for guaranteeing the
safety, protection and dignity of victims/survivors (national level).’

I Source: ACWC & ACW, 2015 —

Onecommonthemeinanalysesofthe ASEAN regionalinitiativesisthe claimthatdespite theincreasing
number of official declarations on gender justice, states’ adherence to a neo-liberal economic model
may conflict with certain human rights and fall short from prioritising women'’s rights in particular
(AIPP, 2013). This is a formidable challenge that the ASEAN institutions need to address considering
the continuously expanding economic integration of the ASEAN community.

12 The ASEAN Community Blueprints sets out strategic measures for the ASEAN Economic Community. See http://www.asean.org/
storage/images/2015/November/aec-page/AEC-Blueprint-2025-FINAL.pdf/ for additional information.
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Women's subordinate position in societies is reflected in many of the ASEAN States’
legal systems and norms. When considering the effects that norms and laws have on
women'’s lives, legislators can benefit from using a gender lens to differentiate
between the laws oppressing women and the laws empowering them. At times, the
absence of law can also prevent women from being protected in the way they are
entitled to according to international standards and norms. This is why the CEDAW is
a useful tool to refer to when national, customary or religious laws and systems are
being scrutinised. Even before the process of seeking justice, barriers are placed on
the path of women’s empowerment. This chapter analyses and puts forward the legal
obstacles women encounter in their quest to access justice caused either by an absence

of laws (3.1) or oppressive laws (3.2) and the conflicting nature of existing laws.

_

3.1 Absence of legislation

The absence of direct legislation protecting women and their rights is usually due to the fact that no
gender lens was employed during the creation of the national legal systems. Furthermore, women'’s
needs are not usually prioritised in political and legislative agendas unless advocacy efforts are
pursued by women'’s groups, civil society organisations or by people engaged in judicial activism. The
work of civil society organisations is therefore, crucial to help reveal the absence of laws protecting
women, with the most pressing issues being violence against women. This is why this section focuses
particularly on the absence of legislation in the area of domestic and sexual violence, as it is the first
imperative to be addressed at the national and regional level.

This absence of legislation can be understood as a lack of consideration of a matter by the state, or as
a lack of clear definition. For instance, the notion of rape or domestic violence may be present in
certain legislations, but it is not always sufficiently articulated, as it is the case in Indonesia, for
example. Indeed, the Marriage Act in Indonesia does not include a specific definition of the extent
that the conduct of a husband must fall in, in order for it to be considered mistreatment and
endangerment of his wife (Butt, 2016). Therefore, it is left largely to judges’ interpretations. This
means that the adequacy of the court’s decision in protecting women depends on the judges’ degree
of sensitivity and understanding of gender issues.

Scoping Study Women's Access to Justice: Perspectives from the ASEAN region | 43



Box N27: Limitations of current domestic violence laws in
the ASEAN countries

Laws do not necessarily include a detailed definition of domestic violence
acts that capture the different manifestations of violence against women,
opening the way for judicial discretion and gender biases in decision-making.
Some laws prioritise the preservation of the family over the protection of
women’s rights.

In some countries, laws are strongly influenced by religion and culture

and domestic violence acts are at risk of being misinterpreted.

Some laws are restricted to very specific relationships in which domestic
violence can take part, such as matrimonial relationships only.

Not all countries include specific provisions, orders and sanctions for
domestic violence cases and thus they do not provide clear orientations
to judges on how to proceed to protect victims.

Source: UN Women, 2013

Table N°4 provides a summary of domestic law compliance with international law, taken from a 2015
UNICEF report which categorises countries by “full’ (1), ‘partial’ (2) and 'no’ (3) compliance. By ‘partial’,
the report means legislation that ‘does not fully reach international standards denotes the need to
review and replace laws to close gaps.’ ‘'No compliance’ means that there is a need for significant
reform or the development of new standards. Timor-Leste was not included in the report.

Table N24: Summary of domestic law compliance with international law

Recognition of

All acts of Prohibition of Definition of
rape as

forced marriage
9 lack of consent

i domestic violence : . . :
: . .- : domestic violence :
i as a distinct form

; : recognised by law
of violence g g y ;

Country

1 - Full Compliance 2 - Partial Compliance 3 - No Compliance

Brunei Darussalam 2 2 2 1
Cambodia 3
Indonesia 1 2 2 3
Malaysia 1 2 2 1

The Philippines 1 2 2 3
Singapore P 2 2 1
Thailand 1 2 3 3
Vietnam 1 P 1 P

Source: Legal Protection from Violence (UNICEF, 2015)
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Forced marriage, definition of rape and recognition of domestic violence are considered to be fully
compliant with international law in only 30 per cent of the ASEAN domestic laws shown in this table.

Box N28: Summary of the gaps in laws on domestic violence

Myanmar: There is no framework or definition of domestic violence yet,
but a law is now being drafted and it is expected to be submitted to the
Parliament in the near future (UNFPA Myanmar, 2015).

The Philippines: The domestic violence law does not explicitly criminalise
rape of an intimate partner or family member and the 1997 Anti-Rape law
provides that legal marriage may serve as an ‘effect of pardon’ for rape
(UNICEF, 2015). However, the Supreme Court of the Philippines ruled in a
landmark case that rape in marriage can be prosecuted and that ‘husbands
do not have property rights over their wives’ bodies. Sexual intercourse,
albeit within the realm of marriage, if not consensual, is rape (Larano &
Cuneta, 2014).

Brunei Darussalam and Singapore: There is no mention of sexual violence
in the domestic violence provisions (UNICEF, 2015). In Singapore, rape is
not recognised as a form of violence that might be committed in an intimate
partner setting unless the parties are living apart, where sexual penetration
without consent may be treated as rape (UNICEF, 2015).

Thailand and Timor-Leste: Marital rape was only made a crime very recently
in these two countries. In Thailand, domestic violence is a criminal offense,
but if a woman withdraws her complaint, the state does not continue with
the prosecution of the case (ICJ & JFP, 2012).

Cambodia and Malaysia: It is unclear how consent is established, so that
marital rape may not fall under the same category (UNICEF, 2015).

Source: IWRAW, 2009

3.2 Oppressive laws

Oppressive laws exist in all of the different legal systems of the ASEAN States. According to the
CEDAWY, it is the obligation of the states to detect, acknowledge and suppress or modify such laws in
order to promote women’s empowerment and their access to justice. In the ASEAN'’s plural legal
systems, the challenges lie in finding ways to respect customary and religious legal systems without
compromising on women's rights. Nonetheless, state legal systems themselves may also contain
provisions that discriminate against women and require reform. For example, Myanmar passed a
Population Control Law in 2015 which imposes requirements on women in certain regions to space
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the birth of their children 36 months apart. The law legally allows the government ’[...] to request a
presidential order limiting reproductive rates if it is determined that population growth, accelerating
birth rates, or rising infant or maternal mortality rates are negatively impacting regional development’
(Rahman & Zeldin, 2015). Under the guise of the need for population control and regional
development, this law directly interferes with women’s reproductive rights and has been criticised for
targeting the country’s Muslim minority (Caster, 2015).

In addition, the non-interference of the state against discriminative norms poses a problem for
women'’s empowerment and access to justice. For instance, even though personal law should be
suppressed or reformed by the states when it violates constitutional provisions on non-discrimination
or equality, itis recognised as valid in Brunei Darussalam, Malaysia and Singapore (World Bank Group,
2015). As a result, in these countries, women could perhaps suffer from discriminative measures
emanating from personal laws if the states do not interfere.

3.2.i Discriminatory practices in customary law

Certain discriminatory practices embedded within customary law and traditions can at times serve
as barriers to accessing justice for women. As evidenced in the first-hand account from a Chin woman
in Myanmar in the following section, women can find themselves trapped under the authority of
customary law and traditions that limit their freedom and ability to exercise their own rights.

‘When | got back from Malaysia, | was shocked to be told that my mother
was in severe health condition and my husband was committing adultery.
This news made me rush back to the Chin mountains. What | was told by my
husband when | first stepped into my native town was, ‘You are now divorced
from me.’ | was totally shocked and blacked out.

Of course, yes. He really did have affairs behind my back. And men from
both sides of our families decided my divorce case on their own, without my
knowledge or approval. | was told that my price was a mython (bull)
according to our Chin tradition. | even didn’t know who took that
compensation or | just don’t want to know about that anymore. | didn’t even
ask about it. My husband took all our belongings that we both saved by
working our fingers to the bone, and it was me who had to go back to my
mother’s house with bare hands.

As a matter of fact, there has been much money that | earned and saved for
my family during our 10 years of marriage life. | think | should have the right
to enjoy at least a small pin. | reported my case to the Women’s Affairs
Organisation and they told me that they were not in a position to take any
action on my case, since it had been decided and resolved in agreement with
our Chin tradition [...].
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What | wanted was just to be involved in the discussion and informed about
my divorce as | was also part of it. | also feel so hurt and angry with my
relatives from my father’s side. | just decided to stay silent and quiet, as the
shame would always be on me even if | resolved the problem in a court [...].
| really want protective laws for our women, since our Chin traditions are
really disadvantageous for women.’

Source: Gender Equality Network, 2015: 156

However, it must be noted that in numerous communities where customary laws prevail, the status of
women is not always inferior to that of men. This chapter is, in no way, an attempt to make
generalisations about conservatism in customary laws. Its purpose is rather to highlight that the
states should scrutinise and monitor the implementation and outcome of customary laws so as to
ensure that women's rights are protected. Furthermore, states should provide the necessary support
and legal recourse that women are entitled to in accordance with the CEDAW.

There are also instances when there is an outright clash between the state law and local approaches
to justice. According to findings from a study on access to justice and land rights in Timor-Leste by the
Centre of Studies for Peace and Development (CEPAD), some women have claimed that while state
organisations have supported women in claiming what is rightfully theirs (e.g. wives having equal
ownership of property as their husbands’), they can often be faced with family pressures that prevent
them from making these claims.

‘I am married to other people’s son, this son has many brothers...how can |
put my name...I am brought into this family as daughter in law and | am not
brave enough to say to them to put my name. | cannot say that | own the
land because my husband has many brothers.’

Source: CEPAD, 2014:53

Women often find themselves embroiled in situations where they are forced to choose between the
formal justice system and family customs. Findings demonstrate that most women will chose to
preserve the harmony within their family, rather than upholding their own rights. The CEPAD study
reveals that 92 per cent of people preferred traditional justice systems in Timor-Leste (CEPAD, 2014).
This is also the case for issues related to domestic violence where women are likely to prefer keeping
mediation processes within the realm of families or communities, rather than taking the matter to
court (Kovar, 2014).

Taking all of this into consideration, it must be understood that the state’s responsibility to protect
women through the monitoring of customary systems is not an easy feat. The difficulty stems from
the fact that many customary systems exist, all with unique sets of rules and traditions. Using formal
legislation as a means to change social patterns that are discriminatory towards women is therefore,
not necessarily the optimal course of action.
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‘Concerns have been raised regarding the effectiveness of direct interventions

to make the normative rules of state and non-state justice systems conform
to international human rights standards. It has been pointed out that without
any general social acceptance or corresponding engagement with deeper
processes of social change, formal changes in laws are ineffective in changing
social behaviour. Further, there is concern that interventions in traditional or
customary legal systems may disrupt the fluid, dynamic and flexible nature of
customary law and its dispute resolution function, which provides ‘considerable
space for contestation and adaptation,” and may actually reduce the spaces
where women can engage in constructive contestation to advance their
rights. Formalizing traditional or indigenous non-state justice systems may
also prejudice the effectiveness of these systems. These concerns must be
taken into account both in the study of women’s access to justice and in
developing programmes to enhance women'’s access to justice.’

I Source: UN Women, 2014: 30 —

3.2.ii Discriminatory practices in religious law

Freedom of religion or belief is recognised as a fundamental right in the international community but
it can pose great challenges to the coexistence of people, legal systems and collective norms. The
ASEAN region is home to a great number of religions and it is often a struggle for the states to
harmonise conflicting perspectives on human rights in general, and women'’s rights in particular.
Governments can be dominated by particular religious groups, which influences their ability to find
the best compromise across interest groups.

The case in Box N°9 is an illustration of how legislation that may seem beneficial to women’s rights is,
in actuality, a form of cultural suppression. It demonstrates the extent of the challenges faced by
Myanmar, as other ASEAN nations, to further women'’s legal, cultural, economic and political rights
without compromising in any areas.
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Box N29: Myanmar’s Special Marriage Law

In July 2015, Myanmar’s Parliament passed the Special Marriage Law, despite
campaigns by human rights and women’s groups. It contravenes the
International Covenant on Civil and Political Rights, which upholds the right
to marry and found a family indiscriminately of religion, and also the CEDAW’s
articles on equality of marriage, divorce and custody.

The law was formulated by the Association of the Protection of Race and
Religion, or Ma Ba Tha."? It requires among other things, that Buddhist women
under 20 must obtain consent from their parents to marry a non-Buddhist. It
also requires Muslim men to convert to Buddhism before marrying Buddhist
women and restricts women’s marriage and inheritance rights (Human Rights
in ASEAN, 2014). An outpouring of condemnation by numerous civil society
organisations culminated in the release of a joint public statement, calling out
the Bill for ‘impos[ing] a patriarchal concept of marriage that assumes women
pass from property of the father to the husband, violates the right to exercise

freely and without fear of intimidation their belief, religion, choice of partner
and sexuality and has the potential to violate their freedom of expression,
association and movement’ (Human Rights in ASEAN, 2014). Women who
signed the letter received death threats from Ma Ba Tha (AWID, 2014).

The bill came as part of a package of four laws. One of the bills in this package
was the Monogamy Law which bans polygamy. Although this seems like a step
forward for women, in the context of the rest of the bill, critics suspect it is
targeted at the Muslim minority rather than at women’s rights (Human Rights
Watch 2015). This is an important case study when considering the measurement
of a country’s progress on CEDAW implementation. Although the banning of
polygamy is a step forward in terms of women'’s rights, legislation done in the
name of oppressing a religious minority (half of whom will be women) does not
provide particularly hopeful grounds for change in terms of women’s access to
justice.

Box N°10 provides another example of a case undermining women'’s rights through the use of legal
means by conservative religious groups in the case of conservative Catholics in the Philippines.

13 Ma Ba Tha is an ultra-national Buddhist association that is explicitly Islamophobic. It is led by monks, some of whom have
links to nationalist political groups.
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Box N210: Legal obstacles in the Philippines Executive Order 003

One of the most important contemporary legal obstacles to women’s access
to justice in the Philippines is Executive Order 003, which was introduced in
2000. The order banned modern contraception in Manila and closed down
centres that formerly provided legal and health information to women. A
2010 report called ‘Imposing Misery’ illustrated that the Philippine laws in
theory provide the basis to nullify EO 003 policies when brought together
with the Philippines commitment to the CEDAW and the ICCPR. The report
called for the Department of Health and NGOs to defy the order and resume
provision of contraceptive services and for lawyers and advocates to challenge
it through the courts. The lack of contraception and reproductive care service
provision has led to intensified poverty as a result of women having more
pregnancies than they would otherwise have opted to, especially those
without the funds to access private healthcare. It has resulted in increased
levels of unsafe abortions and abusive relationships in cases where women
refuse sex for fear of pregnancy (ReproCen & Center for Reproductive Rights,
2007).

In an inquiry concerning the Philippines from 2015, the CEDAW concluded
that ‘the Philippine government is to be held accountable for grave and
systematic violations of women’s rights’ (ESCR, 2015). Activists also recently
pushed for the passing of the Reproductive Health and Population
Development Act, which, as well as contraception, sexually transmitted
infection and abortion support also included policies related to tackling
violence against women and mandatory health education for schools.

The Act gained an unprecedented level of support but, it was eventually
blocked as a result of threats from the Catholic Bishops’ Conference of the
Philippines. However, the Reproductive Health Bill was subsequently passed
in 2014. Yet the implementation has been hampered by its conflict with
Manila’s EO 003. As with laws on divorce, there is some hope that shifts inside
the Catholic church might help activists to make a case against EO 003 (Moss,
2015).

Source: ReproCen & Center for Reproductive Rights, 2007 (updated in 2010)

Another case of religious conservatism affecting women'’s access to justice is in some applications of
Sharia law. With the exception of Brunei Darussalam (where Sharia law is applied to the entire
country), the ASEAN nations that use Sharia law do so alongside a civil or common law system and
Sharia law is only officially legal in the form of Islamic family law for citizens of the Islamic faith.'*

14 In Aceh, Indonesia, the scope of Sharia goes beyond family law in some cases and the reach of religious law was extended to
non-Muslims in particular cases (Simanjuntak & Parlina, 2014).
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A major challenge for Muslim women is the repeal, reform and review of certain types of Muslim
family laws, which are detrimental to women'’s rights. These rights are often already recognised in
Islam, according to women’s groups such as Sisters in Islam, who asserts that often discrimination lies
in the biased interpretations rather than in the writings in the religion. In a similar vein, Muslim
feminists in Malaysia claim that the kinds of Islamic law being codified diverge dramatically from
traditional Islamic jurisprudence. In Malaysia’s case, legal codification of Islamic law (imposed by
British colonial rule) actually narrowed the range of rights women could claim in classical Islamic
jurisprudence (Moustafa, 2013). Islamic feminist scholars have advocated that Islamic legal theory is
in actuality, remarkable for its ‘flexibility, its commitment to pluralism and its non-binding nature,’
which is in stark contrast to modern applications of Islamic law within the country (Moustafa,
2013:169). Sisters in Islam and other groups are beginning to resist the dominance of a rigid
understanding of Sharia, arguing that the right to divorce, for example, is embedded in certain
interpretations of Sharia law.

Hence, advocacy programmes in the legal domain are crucial. Advocacy work needs to be supported
by women activists, progressive Muslim intellectuals and scholars (both female and male) in the
domain of religious knowledge through discourse, debate and scholarship, particularly in the
interpretation of texts and laws (Asia Society, 2015). The extent to which this internal debate among
Muslims can help constitute and re-constitute women'’s rights and gender equality in Islam depends
on the democratic space or culture that exists in Muslim societies (Othman, 2006).

Box N211: Brunei Darussalam’s new Sharia Penal Code Order 2013

Brunei Darussalam’s new Sharia Penal Code Order was enacted in 2013. It was
the first time that conservative Islamic law was imposed in the country at a
national level (with some provisions concerning also non-Muslims). Because of
its impact on women’s well-being, status and rights, it has come under harsh
critique from the Southeast Asia Women’s Caucus on ASEAN."> The penal code
came into force in May 2014. Fines and jail terms are imposed on pregnancies
out of marriage and the Women’s Caucus stresses that women will be the main
victims of the law as they face more difficulty to gather evidence to prove their
innocence due to the fact that a woman ‘cannot be a witness as she is not an
equal in the eyes of this law.’

Another disturbing dimension of the Sharia law is the fact that in rape cases,
men will only be punished if the crime can be proved by either i) confession, ii)
pregnancy or iii) four withesses who have seen the sexual act. Implemented in
three phases, phase three plans to punish a broad range of sexual offenses with
death by stoning for rape, adultery, premarital sex and anal sex between
heterosexual or homosexual couples (International Gay and Lesbian Human
Rights Commission, 2014).

Source: Southeast Asia Women's Caucus on ASEAN, 2014a

15 The Southeast Asia Women'’s Caucus is a network of over 100 organizations and networks that engage ASEAN to advance
women’s human rights.

Scoping Study Women's Access to Justice: Perspectives from the ASEAN region | 51



Box N212: Sharia in Indonesia

In the Aceh region of Indonesia, special autonomy granted to the region has
led to the introduction of a Sharia Police force (Wiliyatul Hisbah) and Sharia
laws, which prohibit among other things ‘inappropriate physical proximity’
and ‘non-Islamic attire’ with punishment of public flogging. Komnas
Perempuan, the National Commission of Violence against Women, report that

these practices are also being developed in other local governments in
Indonesia. Muslim leaders in Indonesia - particularly women - are condemning
these practices not only on the grounds of gender but also because they are
‘discriminatory, selectively and arbitrarily applied: young people, women and
the poor are punished much more frequently’ (Van Lierde, 2013: 9).

Source: Van Lierde, 2013

Box N213: Sharia in Malaysia

Malaysian Sharia family law is considered to be one of the most progressive
interpretations of the Sharia in promoting gender equality in the Islamic
world. For example, marriage must be consented to by both parties and
polygamy is strongly regulated. Moreover, women have several legal options
for divorce and they have access to a division of assets after divorce.

Nevertheless, the conservative political climate of the last years has severely
affected the interpretation and application of the law, damaging the potential
of Malaysian Sharia family law to protect women’s rights. Polygamy is highly
underreported in Malaysia. Nowadays it is very difficult for women to get
economic maintenance after divorce and men can enter a polygamous
marriage by paying a fine to the court. Women are not generally required to
attend the hearing for a polygamy application, and in some cases women are
not aware that the man is already married. Due to the lack of a central
computerised database of Muslim marriages, men are able to marry a second
wife in another state or another country.

Source: Fournier et al., 2011 and WAO, 2011
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Box N214: Sharia in Thailand

Since 1946, Thai law has specified that for Muslim citizens of Pattani, Narathiwat,
Yala and Satun, courts of first-instance shall apply Islamic family and inheritance
law rather than Thai state law. This policy was consolidated in 2009 on the grounds
of granting local autonomy, and a number of informal (but tacitly state
recognised) justice systems have been established in a large number of villages
across these provinces.

Reports from women interviewed in an ICJ and JFP study indicate that these
systems are a source of considerable fear for women. According to the study,
regulations include the threat of arm amputation for women wearing short
sleeves and forced marriage for any women found alone in the company of a
man who is not a family member. More research is needed to determine whether
these threats are being carried out, and the level of regulation that is applied.

Source: ICJ & JFP, 2012

3.2.iii Challenges to freedom of association

Civil society institutions such as NGOs, unions, neighbourhood associations, political parties and
advocacy groups all have the potential to play an important role in facilitating women'’s access to justice.
To do so, however, they need funding, democratic structures, an open and accessible membership
and a degree of leverage in political decision-making. In this regard, it is important to note that the
power of these institutions can be curbed by legal barriers that threaten freedom of association.

Until recently, Cambodia had placed legal restrictions on the right to freedom of peaceful assembly
despite protections provided for under Cambodian constitutional, domestic and international law.
While this oppressive measure affects all civil organisations, it has diminished the capacity of women’s
groups to participate and influence the Cambodian political discourse. For example, a meeting on
women’s rights planned in Phnom Penh for the 2014 International Women'’s Day at a local university
was deemed too political in nature and banned by the university’s administration as well as local
authorities (Narim, 2014).

This restriction was reaffirmed in 2015 with the passing of the Law on Associations and Non-
Governmental Organisations (LANGO), which requires the ‘mandatory registration for all domestic
and international associations; unfettered discretion by the Ministry of Interior over registration, and
the requirement of ‘political neutrality’ applicable to all associations and organisations’ (ICNL, 2015).
This law threatens the right of association of both political and non-political groups, which can
directly impact women'’s advocacy organisations. In conjunction with this law, the Cambodian
government has also been planning to tighten internet censorship and institutionalise land seizures.
These proposed legislations, in addition to other laws that were passed in early 2014 to undermine
the independence of courts, play an instrumental role in restricting free speech and other basic rights.
Human rights networks claimed that these laws ‘will restrict the space for dissenting voices and
criminalise demands for justice’ (ICNL, 2015).
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Chapter 4:
Social and economic
barriers




This section focuses on the barriers to accessing justice that come not from legislative
issues but rather from the social and economic position of women. The first half of the
chapter considers the reasons why women do not report domestic or sexual violence
crimes even where there is legislation available (4.1). It elucidates how women's access
to justice is deeply affected by their subordinate position in other spheres,
demonstrating the need for attention to women’s economic, cultural and political
rights alongside legal reform. The second half of the chapter examines the accessibility
of justice systems in terms of cost and availability of legal aid (4.2).

_

4.1 Barriers to reporting domestic and sexual violence

There are multiple reasons why women do not report domestic and sexual violence; for most, the
reasons will be personal. Yet, it is still possible to identify general trends which themselves indicate
severe systemic barriers to justice. A survey on violence against women conducted in Singapore
explored the reasons that prevent women from reporting violent incidents to the police (Bouhours,
Cheong, Bong & Anderson, 2013).

Graph N21: Reasons for not reporting violent incidents to the police

Would not be believed
3.2%
Reported to someone else Did not think police would do anything

1.9% 6.5%
Other reasons
Did not want offender arrested

7.8%
9.7%
Shame,
Embarrassment
. 11.3%
[/My family
dealt with it Did not think police
51.9% could do anything
11.7%

Wanted to
keep it private
18.2%

Fear of offender
7.1%

Not serious enough, too minor
37.7%

Source: International Violence against Women Survey Singapore (Bouhours et al., 2013)
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Although the reasons vary, what is clear from the results is that most women in Singapore handle
violent incidents in the private sphere and do not consider the intervention of the justice system to
protect their rights.

4.1.i Culture of fear, stigma and silence

One very significant barrier to reporting highlighted by feminists across the world is that women fear
they will be blamed for the offence, or held in some way responsible due to their behaviour (UN,
2011). For example, a recent study on sexual violence in India, Thailand and Vietnam reveals that
perspectives on rape change according to the past sexual history of the victim (Skinnider, Montgomery
& Garrett, 2014) and another study in Cambodia showed that a high number of women who had
been raped said that ‘they had done something wrong and brought the rape upon themselves’
(Amnesty International, 2010). A dimension of this blame comes from the primacy of the family, and
the pressure on women not to disturb family hierarchies or bring shame on the family by reporting.
For example, in Vietnam, the family is constitutionally considered the most important unit of society.
Accordingly, the State has strongly campaigned to keep families together. Villages can even receive
monetary acknowledgments for promoting reconciliation among couples that have been involved in
domestic violence issues, preventing women to report and follow a proper legal procedure (Le et al.,
2015).

A 2014 United Nations Security Council report hailed that sexual violence ‘is almost universally
underreported because of the risks faced by survivors and witnesses.” The report notes that risks
include ‘severe stigmatization, familial and social shunning and reprisals’ (UNSC, 2014).

‘The most common form of non-partner sexual violence among the women
interviewed was groping in public spaces. Particularly in Yangon, sexual
touching on crowded city buses was common [...]. The women tended to
describe this abuse as a normal part of life. However, they also noted that
women overall do not openly discuss their experiences of harassment because
they are afraid or ashamed. This silence most likely stems from beliefs around
women’s sexual purity and honour, and fear of the social consequences
related to admitting experiences of sexual abuse.’

Source: Gender Equality Network, 2015: 3
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Box N215: Extract from the Brunei Times

‘In 2014, the Royal Brunei Police Force (RBPF) reported 88 cases of domestic
violence. The overwhelming majority of victims were women, with only three
cases of spousal abuse involving men.

Similarly, all reported cases of rape in the past year were perpetrated against
women, as well as the vast majority of molestation or sexual harassment cases.
Police statistics show that in more than half of rape cases, victims were under the
age of 16. A prevailing culture of shame and stigma is holding victims back from
reporting incidents of abuse, added Nur Judy Abdullah, deputy president of the
Council on Social Welfare (MKM).

MKM runs a free legal clinic that assists women suffering from spousal abuse,
whether physical or emotional. ‘The first obstacle is fear [...] of the husband and
also fear of giving shame to the family and relatives,” Nur Judy said, explaining
that many women withstand violence to keep the family together, or because
they are financially dependent on their husband. ‘Second is lack of knowledge on
what to do, as they do not have confidence to get a lawyer as they cannot afford
one.’

Nur Judy said many women do not want to pursue criminal charges, but they go
to MKM to help them get a restraining order, seek a divorce and maintain custody
of their children.’

Source: Bandial & Begawan, 2015

Another factor that deters women from reporting cases is fear for their own security. An Amnesty
International report reveals that many women fear that reporting would result in continued abuse,
with one woman telling the research team that ‘the perpetrator told me he would kill me if | told
anyone’ (Amnesty International, 2010: 18).

In addition to engrained societal notions of shame and stigma associated with admitting they are a
victim of violence, women may also be reluctant to involve formal justice institutions. In instances
when a case goes to court, the trial can often be a re-traumatising experience particularly when
women are questioned about their past sexual history (Mohamad et al., 2006). Therefore, women can
choose to involve other available support services, or not report acts of violence at all.

4.1.ii Normalisation of violence
In societies where law enforcement has little grasp or control on violence against women, such

violence may appear as normal. Among the reasons for not reporting is the perception that violence
can perhaps be condoned when the woman is ‘deserving’ in some ways.
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Table N25: Percentage of women and men who think it is justified for
husbands to beat their wives

N lects th Refuses to At least one
eghﬁg Ste! have sex of those
chiiaren with him reasons

Goes out
i without
i telling him

i Burns the §Argues with%
Country Yearg food i husband :

Timor- 2009-

Leste 2010 432 375 639 441 722 648 764 711 295 265 862 807

Cambodia 2010 133 3.8 234 105 298 96 391 168 137 51 457 224

Vietham 2011 3.2 . 20.6 . 13.6 . 26.8 . 5.7 . 35.8

Lao PDR 58]12 194 135 268 248 321 253 462 354 249 20.6 582 49.1

Indonesia 2012 25 0.8 5.7 34 240 118 273 119 89 3.1 345 173

Thailand 2012 1.0 . 2.0 .. 4.3 .. 10.8 . 2.0 . 13.1
The
Philippines 2013 1.8 . 3.0 . 4.3 . 10.6 . 1.6 . 12.9

Source: UN, 2015

2 Percentage of women who think it is justified for husbands
ﬂ to beat their wives, by reason

o~ Percentage of men (age 15-49) who think it is justified for husbands
w to beat their wives, by reason

As seen in Table N°5, both men and women can find reasons spanning a variety of factors — from
burning the food to neglecting the children - to justify violence against women in the household. In
particular, neglecting the children is the most commonly cited justification in all the countries
surveyed. The statistics from Timor-Leste are particularly notable as a staggering 86.2 per cent of the
women surveyed considered that at least one of the five reasons listed can justify husbands inflicting
violence upon their wives.
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4.1.iii Women’s status in the household

Another reason why women do not or cannot report is their lack of autonomy in decisions about
their lives. Indicatively, in Cambodia, only 45 per cent of women decide by themselves regarding their
own healthcare and 18 per cent regarding household purchases. These decisions are mainly taken
jointly with their husband, and in a small amount of cases, women do not participate at all in these
decisions (Cambodia National Institute of Statistics & Ministry of Health, 2010). Lack of financial
independence can be an extreme deterrent to leaving violent situations, as too can fear of violence
getting worse.

Ultimately, women'’s status in the household varies across communities and countries. In certain
situations, women may have decision-making power over the family’s children education and
household budget, but their roles may be notably overlooked in the fields of governance and
community development. Further research is needed to understand the nuances of their status in the
household in different communities and national contexts.

4.2 Financial barriers and legal aid

The outcome of accessing justice is not only about conviction, acquittal or resolution, but also the
safety, autonomy and wellbeing of those involved before, during and after the court process. Legal
aid is the provision of legal assistance and representation for people otherwise unable to afford the
cost of a lawyer, and it also encompasses victim protection.

Section VII §] 42 from the General recommendation on article 16 of the CEDAW, states that free legal
aid should be provided for women without the means to pay for court costs and attorney fees in the
case of divorce. The lack of legal aid can undermine the right to a fair trial pursuant to Article 6 of
International Declaration of Human Rights. Legal aid is therefore a crucial procedural right not only
for people accused or suspected of crimes, but also for victims and witnesses, in order for the victim
or perpetrator to get access to a fair trial and an effective remedy. It also promotes an adequate
functioning of the justice system by fostering transparency and reducing the amount of time in which
people stay on detention and remand (Isobel, 2013).

In 2012, the United Nations General Assembly adopted a set of principles and guidelines on access to
legal aid in the criminal justice systems. These guidelines encourage states to provide legal aid,
particularly when the penalty the person faces is very severe. They also emphasise the role of gender
in the legal aid process.
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Box N216: United Nations implementation of the right of
women to access legal aid

States should take applicable and appropriate measures to ensure the right
of women to access legal aid, including:

(a) Introducing an active policy of incorporating a gender perspective into all
policies, laws, procedures, programmes and practices relating to legal aid to
ensure gender equality and equal and fair access to justice;

(b) Taking active steps to ensure that, where possible, female lawyers are
available to represent female defendants, accused and victims;

(c) Providing legal aid, advice and court support services in all legal
proceedings to female victims of violence in order to ensure access to justice
and avoid secondary victimization and other such services, which may include
the translation of legal documents where requested or required.

Source: UNODC, 2013

4.2.i Legal aid reform in Southeast Asia

In 2015, the Open Society Foundations and the Ateneo Human Rights Center conducted a study to
assess the regulatory framework on legal aid in Southeast Asian countries. They observed that all the
ASEAN Member States provide at least some legal aid under several restrictions as outlined in Table N°6.

While in Singapore, the legal aid system is comprehensive and sophisticated, in other countries, such
as Myanmar, the system is very rudimentary, providing legal aid for capital offenses only. Women may
be excluded from legal aid benefits because their family income is above the poverty line. The system
does not consider the fact that numerous women in ASEAN countries do not have any access to the
family revenue and thus cannot pay for legal aid.

Although some ASEAN countries have implemented reforms in their legal aid systems, these efforts
have not yet been translated into proper transformations. For example, in Vietnam, in 2011, the
Ministry of Justice passed a Circular that identifies certain categories of women that should be
prioritised by the legal aid system, which includes victims of domestic violence, exploitation, human
trafficking and sexual abuse. In spite of the Circular, these guidelines have not yet been included in
the Legal Aid Law and thus their enforcement is quite unclear (UNODC, 2013).
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Table N26: Legal aid in the ASEAN States

Country Constitutional basis Who gets legal aid? Who provides legal aid?

No Criminal cases that face
capital charges

Brunei Darussalam Government and NGOs

Legal Aid of Cambodia (LAC);
People who committed The Bar Association of the
felonies and minors Kingdom of Cambodia
(CEICIAPL )

Cambodia

Ministry of Law and Human
Indonesia Yes Criminal and civil cases Rights administers the
national legal aid system

Criminal and civil cases
committed by minors or
Lao PDR disabled people and Lao Bar Association
individuals who will
receive a death penalty

Criminal. civil. administrati Malaysian Bar and Legal Aid
Malaysia Yes riminal, civil, administrative, g, reau administered by the

family and Sharia cases Prime Minister’s Office

The government is trying
Only criminal cases to implement a publicly
punishable by death funded lawyers’ board that
provides legal aid

Criminal, civil, administrative National Committee on

The Philippines Yes
and labour cases Legal Aid

Criminal Legal Aid Scheme,

Legal Assistance Scheme for

Capital Offenses and Legal
Aid Bureau

Singapore Criminal and civil cases

Office of the Attorney
General's Department of
Rights and Liberties
Protection, Lawyers Society
of Thailand, NGOs and
university legal clinics

Thailand Yes Criminal and civil cases

Criminal and civil cases for
disable, elderly, children, National Legal Aid Agency

Vietnam ethnic minorities and people and Provincial Legal Aid
who with merits by serving Centres
the revolution
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Box N217: Vietnam legal aid

Civil society organisations in Vietnam have long been campaigning for a
better legislative framework to provide for legal aid, and the outcome may
provide a useful model for other countries. In July 2015, 200 representatives
from government agencies, the Viethamese Bar Association, the National
Legal Aid Agency and other organisations attended a two day conference on
revising the Law on Legal Aid in Hanoi. The conference was organised by the
Ministry of Justice, the UNODC and the Embassy of Ireland and it sparked the
discussion on how to improve the Law, and assure the independence of the
legal aid system (UNODC, 2015).

In June, the Prime Minister had signed Decision 749/QD-TTg which issued a
reform project on legal aid. This decision committed the government to
ensure that after the year 2025, legal aid providers will become legal
practitioners who provide a service ‘equivalent to the service provided in the
market’ (Vietnam Ministry of Justice, 2015). There are some grey areas in this
decision, which make it unclear whether the reform was more about cutting
costs than ensuring investment. For example, it stresses the importance of
‘streamlining the organization, structure and staffing, reducing administrative
costs [..] ensuring efficiency and consistence with economic-social
conditions’, while also aiming to increase lawyers and legal aid officials,
improve and extend training.

The conversion of legal aid providers to lawyers, without having to participate
in professional training course and probation suggests that the government
is supporting the creation of a service that may not be up to par. However, it
also asserts it will extend the beneficiary group to ‘near poor households,
households who just escaped from poverty; victims of domestic violence,
children under 18 years old’ (Vietham Ministry of Justice, 2015). Therefore the
likely impact of Decision 749 remains unclear and it will be important to
conduct an impact assessment of how it helps women access legal aid
between now and 2025.

Source: Vietnam Ministry of Justice, 2015

4.2.ii Costs of legal aid

Since most states only provide legal aid for a specific group of criminal offenses, women often have
to cover extensive costs when taking a case into the formal justice system. These costs might involve
lawyers’ fees, forensic examinations, transport and bribes, among others. In Indonesia, only 17 per
cent of poor people can bring a case into court and it has been calculated that individuals have to
spend around USD 570 on lawyers' fees in land cases (UNDP, 2013b; American Bar Association, 2012).
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Bringing a divorce case into religious courts in Indonesia costs USD 90. In Cambodia fees for forensic
examinations cost between USD 5 and USD 14, which is equivalent of a half-month average income
in rural areas (UN Women, 2011b).

Another barrier that hinders women'’s access to legal aid is the cost of travelling to court, especially for
women living in rural areas. In a survey conducted in Indonesia, 62 per cent of interviewees argued that courts
were not located within an accessible distance from their home (UN Women, 2011b). Furthermore, the time
spent dealing with the courts and police may also equate to substantial loss in terms of household income.

4.2.iii Legal aid and victim protection

Anotherrelated areaunderlegal aidisvictim protection.Inthe 2015 CEDAW General recommendation
No. 33 on women'’s access to justice, Section Il calls for states to ‘take effective measures to protect
women against secondary victimisation in their interactions with law enforcement’ (UN Committee
on the Elimination of Discrimination against Women, 2015), and for them to ‘take appropriate
measures to create supportive environments that encourage women to claim their rights, report
crimes [...] and actively participate in proceedings [...] and to prevent retaliation against women
seeking recourse in justice’ (UN Committee on the Elimination of Discrimination against Women, 2015).

Many NGOs, state institutions and women’s advocacy organisations that work in the area of violence
against women seek to provide immediate support and rehabilitation to women. For example,
despite a lack of provision in legislation for this kind of support, Thailand’s state funded One-Stop
Crisis Centres provide mobile units and a hotline, not only to receive cases, but also to support, track
and evaluate rehabilitation (UN Women, 2013). In order to improve access to justice for women,
states should be able to support women fleeing violent or oppressive situations, whether or not they
report a crime. This is intrinsically important and makes it more likely for justice to be achieved.

For example, in Thailand, in accordance to Section 5 of the Domestic Violence Victim Protection Act,
B.E. 2550 (2007), ’[...] a person who has found or known of domestic violence conduct shall have the
duty to notify a competent official for the execution of this Act’ (Royal Thai Government Gazette, 2007).
Accordingly, a witness can file a report against the perpetrator or an alleged perpetrator of domestic
violence. In Cambodia, the Law on the Prevention of Domestic Violence and the Protection of Victims
states that the criminal prosecution of perpetrators in accordance with penal procedures can still proceed
even if the victim requests to drop the charges in the event that it is a repeated offense (Royal Kram, 2005).

Most ASEAN countries have victim protection systems but their implementation is variable and access
is particularly difficult for women in refugee camps, illegal and informal workers and for trafficking
victims. For example the US Department of State has claimed that Timor-Leste’s authorities make
‘negligible’ efforts to protect victims of trafficking (US Department of State, 2015). The CEDAW 2015
recommendation calls for victim protection to be managed alongside CSOs.

Taken altogether, the absence or inefficacy of legal aid and victim protection are applicable for both
men and women. However, it is important to understand that in most cases, women are more severely
affected by these limitations due to the gender power imbalance and the status quo is such that
women tend to have more vulnerable employment and living conditions, and less access to education
or information about their rights.
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Chapter 5:
Institutional barriers




This chapter considers the institutional factors that bar women'’s access to justice.
Institutions that have an impact on women's access to justice include schools, health
facilities, unions and NGOs, among others. This chapter focuses on conventional ‘legal’
institutions, which includes the police system (5.1) and the courts (5.2). In Southeast
Asia, women tend to be poorly represented in positions of authority and decision-
making positions that are instrumental in translating laws and policies into practices.
Even though relative progress is visible in some countries — such as the Philippines
where approximately 34 per cent of judges in High Courts and the Supreme Court are
women (Philippine Commission on Women, 2014b) — women remain generally a
minority at every level of the justice chain. Conventional ‘legal’ institutions are usually
male-dominated and lack gender sensitivity such that women may not perceive or
experience any benefits of engaging with them.

5.1 The Police system

The CEDAW'’s General recommendation No. 33 on women’s access to justice notes that‘many countries
have critical shortages of trained police and legal and forensic staff capable of dealing with the
requirements of criminal investigations’ (UN Committee on the Elimination of Discrimination against
Women, 2015: 18).

Below are select examples of recommendations that are relevant for the improvement of law
enforcement:

Scoping Study Women's Access to Justice: Perspectives from the ASEAN region | 65



Source: UN Committee on the Elimination of Discrimination against Women, 2015

In Southeast Asia, there is a shortage of police, legal and forensic staff that are qualified to work on
cases involving gender-based crimes. UN Women has found that in 2011, reportedly only one doctor
in Timor-Leste was sufficiently trained to collect evidence in rape cases (UN Women, 2011a). Despite
the shortage of qualified personnel, some progress has been made in certain countries. The police
forces in the Philippines have created women'’s units to open up opportunities for women to serve in
the police, as well as to deal with the increasing numbers of domestic violence cases being reported
(UN Women, 2011a).

The perceived efficiency of the police system is often an important institutional barrier to women'’s
access to justice. In some societies, traditional mechanisms are preferred to state law enforcement. In
2004, findings from the International Women'’s Rights Action Watch Asia Pacific (IWRAW) indicated
that 8 out of 10 Timorese recognised community leaders, and not the police, as responsible for
maintaining law and order (IWRAW, 2013).

Women's lack of trust in the police — across the world — prevents innumerable amounts of domestic
violence cases from being reported (UN Women, 2011b). Since men account for most of the police
forces,'® women fear that the police will not take their cases seriously and they prefer to get help
from a family member or a friend instead (UN Women, 2011b). The ICJ study on access to justice in
Thailand reported a case of a lesbian woman who reported so called ‘corrective rape’'” and police
‘just laughed and did nothing’ (ICJ & JFP, 2012: 60). Findings from UN Women in Cambodia reveal
that'over 60 per cent of local officials and police in Cambodia believe a husband can threaten his wife
with a weapon when she questions him, while 30 per cent of men maintain that different forms of
violence are appropriate at times in their marriages’ (UN Women, 2011a: 5). The lack of trust in the
police system explains how despite the implementation of new laws to protect women from violence,
89 per cent of Cambodian women do not report incidents of domestic violence.

16 Globally, women account on average for only 9 per cent of the police force (UN Women, 2011).
17 Where a homosexual person (normally a woman) is raped as a means of ‘correcting’ their sexual orientation.
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A baseline survey in Indonesia on women’s legal empowerment for the World Bank showed that
although 97 per cent of respondents disagree with the fact that a husband has the right to hit his
wife, only 27 per cent of them would report domestic violence to the police (ACNielsen, 2006). Distrust
and fear of the police may also be grounded in actual police brutality. In Timor-Leste, many of the
perpetrators of violence against women are police officers themselves (Swaine, 2015). Sexual assault
by members of the military or police against sex workers have been reported in several countries
(UNDP, 2012c).

5.2 Court practices

Confidence or trust in the justice system has been defined as ‘the belief among members of the public
that the justice system has the appropriate intentions toward them and is competent in the tasks
assigned to it’ (Hough et al., 2013:12). Although in Southeast Asia confidence in the justice system
and the courts is quite high in comparison with other regions (see Graph N°2), this might not entirely
be representative of women'’s perceptions. In this regard, findings from Gallup in 2014 note that
some Southeast Asian countries, such as Vietnam and Lao PDR, are relatively closed societies and
those surveyed may be more hesitant to voice any concerns about judicial proceedings.

Graph N22: Confidence in the justice system and the courts
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5.2.i Lack of confidence in judicial proceedings and outcomes

Lack of confidence in the justice system can be attributed in part, with dissatisfaction regarding the
leniency of sentencing and with perceptions of unfair and unpredictable judicial processes (Hough &
Roberts, 2004;Van de Walle, 2009). In Indonesia, conviction rates are exceedingly low and perpetrators
rarely serve more than two years of a maximum 12 year sentence, regardless of the crime’s brutality
(Bennett & Manderson, 2003). A major deterrent for pursuing justice is doubt in the likelihood of a
conviction or satisfactory resolution. For instance, crime solution efficiency'® in the Philippines was
only 36.67 per cent in 2012 (SEPO, 2013). In 2009, the International Violence against Women Survey
found that in Singapore, 12 per cent of reported cases of intimate partner violence and 9.1 per cent
of non-partnerviolence were convicted (Bouhours etal., 2013). If no resolution is reached, the dangers
women face in reporting a crime are exacerbated, which is particularly dangerous in cases of violent
crime. The Asia Pacific Support Collective report on gender-based violence argues that in the majority
of cases, the lack of witnesses and evidence can draw out cases so victims and their families resort
instead to traditional mediation (APSCTL, 2009).

Also, the appropriateness of the types of punishment commonly granted by official courts may not
necessarily meet the actual needs of the women. For instance, jailing and fining a husband for a
domestic violence charge may not be perceived by the wife as an outcome that is in her best interest
should the husband be the sole breadwinner of the family. Therefore, women may feel obliged to
resort to informal mediation. On the other hand, as shown in Box N°18, excessive leniency in
sentencing also undermines the integrity of the justice system.

Box N218: Polygamy in Malaysia: the case of Kinabatagan
MP Bung Moktar Radin

In Malaysia, the Joint Action Group for Gender Equality (JAG) highlighted the
case of the Shah Alem Sharia High Court decision to set aside Kinabatagan
MP Bung Moktar Radin’s jail sentence for committing illegal polygamy, instead
fining him RM 1,000 (approx. USD 250).

The JAG report suggests that this sent out a dangerous signal that ‘men who
try to get around the law by marrying another wife without [legal]l consent
can expect to be treated lightly.’ The JAG pointed to the significance of this
decision in light of a Sisters in Islam'® study that showed that 44 per cent of

first wives had to take on extra work after their husbands married a second
wife and 53 per cent cited an increase in domestic violence (JAG, 2010).
Judge Mukhyuddin Ibrahim justified the decision on the grounds that a jail
sentence would affect his responsibilities to his family. The JAG argued that
Bung Moktar was given privileged treatment due to his MP status and that
‘the perceived unequal treatment by the court between those in power and
those without will do far more damage to the nation than seeing an individual
politician be brought to account for his law-breaking.’

Source: Marican, 2010

18 Crime solution efficiency is the percentage of solved cases out of the total number of crime incidents handled by law
enforcement agencies.

19 Sisters in Islam is a civil society campaigning organisation based in Malaysia that works to improve women’s rights using both
Islamic and international human rights frameworks.
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The case of Malaysia highlights that even when the state provides for a specific punishment in order
to regulate gender inequality in society, the implementation and enforcement of the law is not
conducted in a neutral manner. Judges can interpret and adapt the law in favour of men or people in
powerful positions, creating dangerous precedents for other cases that are unfavourable to women
achieving equality.

5.2.ii Gender stereotyping

As introduced in Chapter 1, another factor contributing to the inaccessibility of courts to women is
gender stereotyping, which may lead to discrimination in court processes. The CEDAW Committee
has expressed its concerns regarding the effect that gender stereotypes can have in judicial decisions
(UN Women, 2011). In cases of rape, evidence suggests that factors such as the victim’s physical
appearance and her dressing style strongly influence the attribution of responsibility (Ellison, 2009).

Although there is no general agreement of what should be understood as gender stereotypes in the
legal arena, feminist legal perspectives have developed what has been called the ‘woman question’
to identify if a certain law, policy, or practice adversely affects women through the use of stereotypes.

The international legal literature has identified several gender stereotypes mainly based in
controversial and emblematic cases. Gender stereotypes can harm women in different ways:

® By denying women benefits

® By imposing a burden on women

e By degrading women, diminishing their dignity, or otherwise marginalizing them
(Cook, 2011)

5.2.iii The Language of the law

State justice systems often use a language that is not understood by users (UN Women, 2014). The
national code of law provides the formal context within which the testimony of the victim is
understood in national courts. The judicial rulings provided by judges focuses on the text of the legal
code and the precedence of past cases to arbitrate on the oral and written statements of the concerned
parties. These formal procedures that are undertaken in the national language and use technical
terms, make it difficult for local voices often speaking minority languages to be heard (Fennell, 2008).
Language barriers are a very important problem for women accessing justice, particularly where
translators may only be men. Due to expected responsibilities in the home among other reasons,
women are less likely in general to have had enough education to be able to understand a second
language.

In Timor-Leste, according to a survey by The Asia Foundation, the language barrier was one of the
main reasons people gave for not using the formal justice systems, which is not surprising since the
2011 Civil Code has not even yet been translated into Tetum and other local languages (The Asia
Foundation, 2013; CEPAD, 2014). 12 per cent of respondents in the Asia Foundation study said that
the proceedings were conducted in a language other than their preferred language. Furthermore, 30
per cent said they did not understand the legal proceedings while in court (The Asia Foundation 2013:17).
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In Thailand, migrant women, hill tribe women and Malay-Muslim women face severe language
barriers; an 1CJ study demonstrated that almost all available information on rights on the law is only
available in Thai (ICJ & JFP, 2012).

5.3 Corruption

Corruption is another major impediment for women's access to justice in Southeast Asia. In Myanmar,
a lot of cases, particularly sexual violence cases committed by the military, are dismissed. In a report
by the Gender Equality Network on ‘Violence against Women and their Resilience: Myanmar’, their
work on the availability of legal support sheds light on the futile efforts of women who spend their
time, effort and money but ultimately, seeing their abusive husbands prevail by successfully bribing
legal officers (Gender Equality Network, 2014). In another report by the Legal Aid Network (LAN) and
the Kachin Women'’s Association in Thailand (KWAT) on ‘Seeking Truth about Sexual Violence and
War Crime Case in Burma’, the two organisations denounce how violent crimes committed by the
military on women are often covered by impunity, from flawed investigation procedures to unwilling
judges (LAN & KWAT, 2016).
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Chapters 3 to 5 of the scoping study have identified the key obstacles for women'’s
access to justice in Southeast Asia. These barriers are compounded for the most
vulnerable social groups. Such groups include indigenous women, stateless women,
women with disabilities, sex workers, documented and undocumented migrant
workers, domestic workers, trafficked women, women living with HIV, girls, older
women, LGBTQ women, women living in disaster or conflict affected areas, refugees
and displaced women, women’s human rights defenders and offenders, among
others. Many women may face intersectional marginalisation through being part of
two or more of these groups, making them vulnerable to violence (ASEAN, 2015). This
section focusses on the specific barriers to justice faced by Sex Workers (6.1), Migrant
Workers (6.2), and Indigenous/Ethnic Minority Women (6.3).

6.1 Sex workers

Sex workers are perhaps one of the social groups that are least protected by the law, most violated by
law enforcement and most seriously discriminated against by the wider society. The chain of
oppression in regards to the sexuality of women can start influencing their choices long before their
entry into the sex industry. According to a multi-country study by the UNFPA, in Myanmar, many
female participants reported having entered sex work after being thrown out of their family home or
ostracised because of the stigma related to pre-marital sex, even though it may have been a result of
sexual abuse. This may feed into the vicious cycle of oppression, pushing women to see sex work as
their last resort (Bhattacharjya et al., 2015).

Partly as a result of the criminalisation of sex work, which is prevalent to differing degrees across
ASEAN, sex workers are often completely excluded from citizenship rights. Across ASEAN, sex workers
also have very little access to labour or social security rights. In Lao PDR, Malaysia and Myanmar, sex
workers have difficulties obtaining identity cards to facilitate freedom of movement and access to
education (UNDP, 2012c). In the Philippines, while sex work is illegal under the Revised Penal Code,
there is an unstated acceptance that it exists in the guise of entertainment complexes and massage
parlours. Most establishment-based sex workers are not covered by health insurance and employers
take advantage of a loophole in employment laws by claiming that sex workers are not regular
employees because they are commission-based (UNDP, 2012c).

In Indonesia, sex workers’ basic social and economic rights are also severely limited from access to
education, health care, housing and financial institutions to inheritance and property. They have
limited access to legal services and remain largely unprotected by the law. Their lack of identification
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cards as a result of migration renders them unable to establish citizenship and thus, inhibits their
ability to access health and social services. On a larger scale, since commercial sex is deemed as ‘morally
illegal’, they are normally surrounded by many criminal activities including criminal gangs that leave
them even more vulnerable to exploitation (UNDP, 2012c).

Box N219: Legality of sex work in Southeast Asia

Country Sex work in private Soliciting
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Indonesia
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A recent UNDP study on sex work in Asia also shows that criminalisation makes women more
vulnerable by fuelling stigma and discrimination. For example, confiscation of condoms by the police
is often used as evidence of illegal conduct or to justify harassment and extortion. Sex workers from
Indonesia, Malaysia, Myanmar, the Philippines and Vietnam have reported condom confiscation or
police harassment, which poses further risks for them (UNDP, 2012c).

Sex workers are also particularly vulnerable to violence. In a multi-country study of Sex Work in Asia
by UNFPA and UNDP, all participants in all four country sites (Indonesia, Myanmar, Nepal and Sri
Lanka) declared having experienced violence — by police and by clients (Bhattacharjya et al., 2015).

Box N220: Sex workers in the Philippines

Prostitution is criminalised in the Philippines and women who are charged are
subjected to all kinds of indignities, even with laws that are supposed to
protect them from violence under police custody. One of these is Article 245
of the Revised Penal Code, which forbids public officers from making sexual
advances towards female detainees. However, it is of little use to women who
suffer various sexual abuses en route to the police stations and are held under

duress and without the benefit of counsel. Most arrests are also not officially
registered. These women may also be physically incarcerated together with
male detainees when in holding because there are not always separate
quarters in many police stations. This is a clear violation of Philippine
regulations and the United Nations Standard Minimum Rules for the Treatment
of Prisoners.

Source: Women's Legal Bureau Inc., 2006

Box N221: Sex workers in Indonesia

‘Sex workers are also vulnerable to violence from clients, the local
community, or even their own pimp or madam. Their vulnerability leads
to a problem of reluctance [to] file complaints with the police [even] if
they suffer from violence. This is mostly caused by their lack of legal
awareness and bad experiences of their friends when filing complaints

with the police. A case of violence against a sex worker that the police did
not handle properly is Ms. Shakira’s case, which arose in 2011. Shakira was
shot dead by an unknown man in Taman Lawang. The police did not seem
to care about this case, even though the coalition of NGOs pushed them
to solve [it] immediately.’

Source: UNDP, 2012c
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The same study explores the interrelatedness between sex work, violence and HIV and discovers
that one of the factors increasing participants’ exposure to violence and HIV risk includes: ‘a culture
of impunity in which perpetrators of violence are not held accountable, and which undermines
sex workers’ access to justice and creates an environment in which violence against sex workers is
normalised and justified’ (Bhattacharjya et al., 2015: 12).

In March 2014, sex workers from across ASEAN (except Brunei Darussalam) came together at the
ASEAN Civil Society Conference/ASEAN Peoples’ Forum in Myanmar. They questioned whether they
would see any improvement of their status from the ASEAN Economic Community, arguing that it
did not look like the Community would facilitate access to social security, or reverse the travel bans
that many face. The workers asserted the need for greater access to sexual and reproductive health
resources, protection under national labour laws and the abolition of criminalisation procedures that
leave many workers in prison (Project X, 2015).

6.2. Migrant workers

Inall ASEAN countries, migrant workers are widely excluded from access to justice and the local policies
tend to not prioritise their rights. This leaves them vulnerable despite their definitive contribution to
the economies for their host countries. In Singapore for instance, there are 856,000 migrant workers
in a population of 5 million (World Justice Project, 2015). The lack of access to legal support runs
in tandem with political interests and the country’s economic model, which uses liberalised foreign
labour recruitment policies and provides little state funding for social support.

Migrant workers in Singapore are often unpaid (especially in the case of trafficked or illegal workers)
or irregularly paid. They also receive unequal remuneration based on arbitrary discrimination and
face unsafe work environments, physical, emotional and sexual abuse, forced labour, debt bondage
and poor accommodation (World Justice Project, 2015). With regards to women workers in particular,
the law against domestic workers performing any other kind of work effectively traps women in
potentially abusive systems of economic dependency without access to legal remedies. If domestic
workers become pregnant they risk being blacklisted and deported. The abusive system exacerbates
the problem as it often leads to informal and secret abortions that pose several dangers to women's
health (Seow, 2015). Migrant workers’ attendance records, contracts and salary slips are often held
back by the employer, which prevents workers from accessing justice as these are needed to place
a legal claim against the employer (Humanitarian Organisation for Migration Economics, 2010). In
sum, the ‘special’ status of migrants, even in a relatively strong legal system of Singapore, poses grave
threats to their human rights. Revising immigration laws is therefore an essential first step towards
assuring female migrants’ access to justice.

The Singaporean government has introduced a range of measures to protect migrant workers.
Employers stand to lose a SGD 5,000 (approx. USD 3,700) bond if they do not pay their workers in a
timely manner and the government has prosecuted errant employers and run public legal education
campaigns (Humanitarian Organisation for Migration Economics, 2010). However, workers still face
extreme levels of exploitation, in part because of, rather than despite the formal legal system. For
example, the lack of transparency in the process of ‘blacklisting” an employee gives an employer
immense power.
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Box N222: Female migrant domestic workers in Malaysia

In Malaysia, migrant domestic workers (over 160,000 of 2 million migrant
workers are domestic workers) are dependent on their employers for a work
permit; if employment is terminated, they are left without the right to work in
the country and no means for legal recourse. Many women are discouraged
from seeking legal redress for any abuse they face since there is no specific
legislation that protects them and they are also excluded from the Domestic
Violence Act, which now gives some protection to wives.

For workers who have legal contracts, they tend to establish the worker as

the ‘property of the employer to be used as the employer’s wish, rather than
as a professional worker hired to do a specific job.” State policies tend to
safeguard the interests of the employer over the domestic worker. This is in
large part due to the stigmatisation of migrant domestic workers in the media,
and racism towards Indonesian and Filipino workers.

The Women’s Aid Organisation has designed a Model Contract Employment.
Itis lobbying for employment contracts and for arrival orientations for migrant
domestic workers to be conducted by the Ministry of Human Resources on
their rights.

Source: Women's Aid Organisation, 2011

Astudy by the ICJshowsthat migrantworkersin Thailand also face severe limitations. Thaiimmigration
laws prevent migrant workers from accessing justice, and asserts that undocumented workers who
have faced human rights abuses must be enabled to remain and have access to the justice system.
The widespread view among undocumented migrants is that ‘you cannot complain because you are
illegal’ (ICJ & JFP, 2012: 36). Those who do bring cases are often simply arrested and deported. Even
among documented migrants access to justice is particularly difficult as employers often confiscate
work permits; a practice which the report highlights as a priority area for attention (ICJ & JFP, 2012).

Migrant sex workers are also very vulnerable to violence and excluded from the justice system. In
Thailand for example, undocumented sex workers are breaking two sets of laws (illegal entry to work
in the Kingdom and prostitution laws). They are therefore highly vulnerable to arrest, detention and
abuse from male guards. Also, the chain of oppression does not stop when women are deported.
During the repatriation process, Thai authorities may disclose the identities of migrant sex workers
to Myanmar authorities, who tend to proceed with informing the victims’ local village officials and
family members. As a result, sex workers risk arrest after their return to Myanmar or being ostracised
from their village and family (UNDP, 2012c).
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Box N923: Lao PDR - trafficking reforms

While trafficking is widespread across ASEAN, Lao PDR faces particularly high
numbers of trafficked women who are mainly sent to Thailand. Concerns have
been raised that trafficking victims often end up in immigration detention
facilities and are deterred from reporting or escaping for fear of the poverty
and potential detention associated with repatriation (Human Trafficking,
2006).

In 2012, the government passed a long awaited plan to fight human trafficking
that aims to improve victim identification, resources and monitoring (Kimmons,
2014). The plan has yet to be implemented, however, and the victim protection
system remains insecure, with repatriated people often becoming victims of

trafficking once more before authorities get around to successfully rehabilitating
them (US Department of State, 2014).

This weakness reflects problems in the wider system in general with a public
who does not trust the system, which is underfunded and staffed with
undertrained lawyers (US Department of State, 2014). But these weaknesses
also reflect a more important problem for trafficking in Lao PDR, which is the
poverty and desperation of women in the first place. The Lao Women’s Union,
who have been at the forefront of anti-trafficking initiatives assert that legal
reform will be ineffective without land titling, education, labour protection and
job creation for women (Lao Women’s Union, 2009).

6.3 Indigenous peoples and ethnic minorities
The AsiaIndigenous Peoples Pact (AIPP)?°, an organisation of differentindigenous peoples’ movements
across the continent, has estimated that there are approximately 94 to 200 million indigenous
peoples in Southeast Asia and that women represent half of this population (AIPP, 2013). However, it
is extremely difficult to obtain exact statistics due to the wide variety of groups in existence and the
states’ lack of data collection on this subject. It is also important to note that the challenges outlined
below are not an attempt to generalise across indigenous peoples and ethnic minorities in the ASEAN
region.

20 For the ASEAN region, this group includes the Cordillera Peoples’Alliance (CPA), PANGTAGBO-Mindanao and Kalipunan ng mga
Katutubang Mamamayan ng Pilipinas (KAMP) in the Philippines; Partners of Community Organisation (PACOS) and the Indigenous
Peoples’ Network (JOAS) in Malaysia,; the Alliance of Indigenous Peoples of the Archipelago (AMAN) in Indonesia, the Community
knowledge Support Association (CKSA) and Gender and Development Organisation (GDA) in Lao PDR; the Center for Sustainable
Development in Mountainous Areas (CSDM) in Vietnam; the Cambodia Indigenous Youth Association (CIYA), the Organization to
Promote Kui Culture (OPKC), the Indigenous Rights Active Member (IRAM) and the Highlander Association in Cambodia; the
Assembly of Indigenous and Tribal Peoples, the Karen Network for Culture and Environment, the Hmong Association for
Development, the Indigenous Women’s Network and the Inter Mountain Peoples Education and Culture in Thailand (IMPECT); the
Chin Human Rights Organisation and the Nationalities Youth Forum in Burma; and the Covalima Youth Center (CYC) in Timor-Leste.
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One of the main problems for indigenous peoples is that they are often not recognised as citizens of
the country they reside in and are therefore ineligible to claim collective rights they are entitled to in
accordance to the United Nations Declaration on the Rights of Indigenous Peoples.

‘Economic rights are generally not justiciable, while indigenous, customary or
community-based legal mechanisms have no power to decide over community
resource allocations [...]. Accessing a justice mechanism to secure economic
and social rights may also be impossible for itinerant or mobile groups who
are denied basic social services because they are not considered part of the
legitimate population.’

Source: UN Women, 2014: 27

Indigenous groups in Southeast Asia perhaps disproportionately find themselves at the losing end
of economic development models, particularly, development aggression.?" Extractive industries of
hydropower, mining or intensive agriculture forcibly displace communities. Indigenous peoples
also face the effects of climate change disrupting traditional ways of living (AIPP, 2012). As a result,
coalitions such as the AIPP are working towards state recognition of their collective rights to ancestral
land and customary land laws, but also for attention to the specific needs of indigenous women
(AIPP, 2015). The AIPP is also committed to uphold the CEDAW in its actions. The rights called for in
the statement are summarised in the box below:

Box N224 Statement of needs by AIPP women’s programme

Security of rights to territories, lands and natural resources including
indigenous women.

Integrity of indigenous cultural heritage.

Respect for identity and non-discrimination including the respect and
dignity for indigenous women.

Culturally appropriate education for indigenous women and girls’ health,

including appropriate health indicators for indigenous women and girls.
Full, informed and effective participation of indigenous women.

Access to infrastructure and basic social services to meet the needs of
indigenous women and girls.

Protection of indigenous women and girls from external threats such as
conflicts and militarisation and trafficking and access to justice.

Source: AIPP, 2015

21 Development aggression is a term used to describe the imposition of profit-oriented development projects that violate human
rights in all dimensions: economic, social, cultural, civil and political.
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If both indigenous men and women are marginalised in the state justice systems, women tend
to be even more so — many indigenous women are not literate in the national languages used by
the formal justice system, suffer disproportionately from the impacts of development aggression,
militarisation of indigenous territory, and lack information on their basic human rights (AIPP, 2012).
The Indigenous Women's Statement within AIPP asserts that such injustices are also compounded by
increased gender violence within the communities that may be attributed to rapid economic change
or forced migration (AIPP, 2015). The state systems are not physically, financially or symbolically
accessible to them, while the indigenous justice systems, according to the AIPP, ‘are in the majority
male-dominated and have no space for women'’s voices or participation’ (AIPP, 2012: 4).

" For women, these harms can take different forms. The influx of non-indigenous
workers and security personnel into indigenous areas has led to an increase
of sex work, forexample, along with sexual harassment and rape. As indigenous
livelihoods are altered or destroyed, levels of gender-based violence often
rise, and economic, social and cultural harms can affect women differently as
their burdens shift or increase. Yet with lower levels of education, and held
back by multiple layers of discrimination, indigenous women can struggle to
highlight their concerns and lead change.’

Source: UN Women, 2012c

In 2014, a meeting of indigenous women leaders was organised in Chiang Mai, Thailand, for these
women to meet and to work with rights experts in order to share their experiences and organise
themselves in regards to the changes affecting them. For instance, the militarisation of their territory
appears to be one of their main concerns.
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This chapter provides an introduction to the legal empowerment concept and
recommends the adoption of a legal empowerment framework to improve women'’s
access to justice, as a potential way to approach the multifaceted nature of the
challenge(7.1).Italsoincludessome examples of pastand ongoing legalempowerment
initiatives in the ASEAN region that have proven to be promising. It concludes by
delineating future research areas that would be beneficial to enhancing the
implementation of legal empowerment as a tool to improve women'’s access to justice
(7.2).

7.1 The Legal empowerment approach

The legal empowerment approach describes the process of systematic change through which the use
of the law and legal systems improve or transform individuals’ social, political or economic situations.
This process not only improves access to justice, but also contests unjust power relations (Domingo &
O’Neil, 2014).

‘Legal empowerment is the use of legal rights, services, systems, and reform,
by and for the disadvantaged populations and often in combination with
other activities, to directly alleviate their poverty, improve their influence on
government actions and services, or otherwise increase their freedom.’

Source: Golub, 2010

Legal empowerment as a concept emerged in the early 2000s as a critique of the “‘top-down’ approach
which reduced legal reform simply to legislative change alone (Golub, 2003, 2015). Its theoretical
roots can be found in Amartya Sen’s notion of development as freedom (Sen, 2001). Under his view,
poverty is a complex and multidimensional phenomenon that incorporates the lack of income, but
goes much further to include and focus in the lack of ‘freedom’ to pursue the life that each person has
reason to value (Sen, 2001). Sen identifies five main types of freedom (political freedom, economic
facilities, social opportunities, transparency guarantees and protective securities) that complement
and affect each other. This approach shifts the attention from the ‘means’, such as income, to the
‘ends’ (beings and doings) that people are able and have the freedom to pursue.
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In 2008, legal empowerment gained more attention when the Commission on Legal Empowerment
for the Poor,?? an independent international organisation hosted by the UNDP, adopted it as a main
strategy to promote development and tackle poverty (CLEP & UNDP, 2008). Its approach is based
on four pillars (access to justice and the rule of law, property rights, labour rights and business
rights) and has received some criticisms. Some international development scholars have noted that
the Commission has used a very narrow conception of legal empowerment, promoting a top-down
approach, centred mainly in governmental reforms (Golub, 2012).

Legal empowerment for women can be defined as a process of systematic change through which
women are enabled to exercise and advance their rights and interests using the law, the legal system
and legal services. It is a process through which the rule of law and access to justice are strengthened
to ensure that women are empowered to make choices, have equal access to opportunities and realise
their freedom via legal mechanisms.

Legal empowerment describes both a process and a visible result after women start being able to
make autonomous decisions with the help of available legal tools and formal or informal justice
mechanisms. This empowerment can be individual or collective (Domingo & O’Neil, 2014). It can have
an enormous impact on gender equality, improving women'’s agency, personal capacities and self-
realisation (Golub, 2003). It also promotes social integration and evidence suggests that it might be
well implemented in informal justice systems (Ubink & Mclnerney, 2011). A study conducted in 2014
reviewed the results of 199 legal empowerment programmes around the globe and concluded that
there is substantial evidence on the beneficial impact of legal empowerment. This included increasing
legal knowledge and community participation, promoting dispute resolutions and changing
institutional policies and practices (Goodwin & Maru, 2014).

In the ASEAN region, legal empowerment initiatives have started to flourish. In Timor-Leste, the Asia
Foundation worked with NGO partners in legal empowerment programmes for women. As there is
a lack of female legal practitioners in Timor-Leste, the foundation supported legal studies of some
women who had to interrupt their education following the 1999 violent crisis. Additionally, it also
supported the Judicial System Monitoring Programme’s Victim Support Services handling sensitive
women's cases from the whole country (The Asia Foundation, 2007).

In 2009, the Asian Development Bank (ADB) tested legal empowerment pilot projects for women
and disadvantaged groups in Indonesia, Pakistan and Bangladesh (ADB & The Asia Foundation,
2009). The objective of the Indonesian initiative was ‘to empower community-based organisations
to use legal and administrative procedures to advance their rights.” Examples of activities that were
carried out include training on gender issues for community committee members, media knowledge
campaigns encompassing both print and radio messages to provide information to disadvantaged
groups and a social mapping exercise involving the community members to collect data on the needs
of the communities. Close examination of the achievements of this pilot project were considered to
be positive and encouraging.

In Thailand, the UNDP launched a project in 2013 entitled, ‘Legal Reform and Legal Empowerment.’
It is being conducted in partnership with the Law Reform Commission of Thailand (LRCT), an

22 The Commission on Legal Empowerment for the Poor is an independent international organisation, hosted by the UNDP. It was
established in 2008 to focus on the links between exclusion, poverty and the law through research.
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independent organisation created by the Constitution in 2010 to promote social equality in the
kingdom and the project is expected to conclude in 2016. The UNDP is in charge of helping the LRCT
to better its institutional capacity and effectively align Thai law reform with human rights standards
and norms. Furthermore, it is dedicated to improve legal services, develop a comprehensive strategic
framework based on international experiences and advocate for new legal aid legislation to improve
access, quality and equity in service provision, among others (UNDP, 2012b).

7.2 Moving forward: A legal empowerment research agenda

Future research based on this scoping study has the potential to provide a roadmap to develop a
public policy and legal reform agenda that is oriented towards women’s legal empowerment.

There are different ways in which legal empowerment can be implemented and a legal empowerment
approach to women'’s access to justice would demand the following research objectives:

e Identifying the conceptual elements of legal empowerment and its potential indicators.

e Exploring the issues impeding and triggering the development of legal empowerment in
the ASEAN region from an institutional and individual perspective.

e Reviewing and assessing current practices promoting legal empowerment in ASEAN
countries.

This agenda should aim to provide the following outcome:

e A clear picture of individual's perceptions and capabilities to develop legal empowerment,
considering their cultural particularities and preferences.

e A conceptual definition and operationalisation of legal empowerment from an ASEAN
perspective.

¢ An understanding of the institutional and legal obstacles to trigger legal empowerment.

® Asystematic review of possible areas of interventions and key actors.
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Based on the key findings from this scoping study, six main preliminary
recommendations have emerged for the ASEAN States to consider in order to address
the challenges to women’s access to justice in the region. They are not intended to
comprehensively cover the entirety of necessary measures, but to make a start in
setting recommendations for designing and devising a legal empowerment-based
policy agenda.

_

1. Legislative reform and changes in the civil/common law
systems

Key Findings

Preliminary analysis of the justice systems and legislations in ASEAN revealed the prevalence of some
gender biases and lack of gender sensitivity not only in the laws, but also in the way the legal systems
and personnel operate. For some countries, the main challenges lie in the absence of adequate
legislation on domestic and sexual violence against women and the existence of oppressive laws that
fail to comply with the CEDAW obligations. Some laws are found to be discriminatory against
marginalised women such as religious minorities, indigenous women and women living with HIV/
AlIDs, among others.

It is important to acknowledge that gender biases are not only explicitly discernible in the law itself
but also in the ways in which the law is conceived (or its failure to be conceived), interpreted,
administered and enforced.

Recommendations

e Mainstream gender equality and women’s empowerment in the creation, administration
and review of laws.

e Assure the effective implementation of laws on domestic and sexual violence, which clearly
codify victims’ rights such as the right to access to justice, the right to compensation and
remedies by using the CEDAW recommendations as a foundation. For states that don’t have
these laws, create appropriate legislation.

e Facilitate the review and reform of laws that criminalise vulnerable women (e.g. women
with disabilities, migrantwomen, refugees, the lesbian, bisexual and transgender community,
prisoners, stateless women and women in post-conflict situation, etc.).
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e Employ strategic litigation as a means to change law or policy that violates human rights
norms and ensure that laws are interpreted and properly enforced. This strategy uses the
justice sector to achieve legal and social changes through test cases and can tackle issues
such as gender discrimination and create awareness about women'’s rights (UN Women,
2012a). If successful, it is likely to have a high impact and serve as legal precedents for
jurisprudence and promote changes in legislation, policy and public opinion (Interights, 2015).

® Include CSOs at every stage of these legislative reforms.

2. Respect and protect the cultural, religious and legal rights
of women accessing customary/religious courts

Key Findings

Gender discriminatory elements can be found in some traditional settings and customary systems
across Southeast Asia. Conservative interpretations of religiouslaw can, in manyinstances, discriminate
against women. This challenge reflects the lack of well-rounded understanding of religious laws and
the reliance on generic interpretations, which often dismiss the power of the religion and customs in
empowering women.

Recommendations

e Provide support for women’s organisations and women'’s rights groups that encourage
alternative (and less gender biased) interpretations of customary and religious laws.

e Promote initiatives that encourage women’s involvement in designing, interpreting and
managing customary and religious courts both in operational and leadership roles.

e Establish strategies for transformative accommodation particularly in the context of multi-
cultural jurisdictions.

3. Support the work of grassroots campaigning and advocacy
organisations, especially those working in the area of women’s
legal empowerment and support services

Key Findings

Despite the crucial roles of the formal justice systems and stakeholders in providing and facilitating
access to justice for women, CSOs (especially women'’s rights organisations and trade unions),
particularly at the grassroots and community level, are indispensable in the legal empowerment of
women. This is particularly true when the state lacks economic resources, as CSOs can play an essential
role in encouraging states to prioritise the needs of local people in economic planning (Greening,
2013).
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The roles of CSOs may complement government and formal justice systems tremendously by filling in
the gaps and bringing in new perspectives and ways of working, especially in awareness raising,
education and campaign and victim support areas. They can serve as important moral mediators as
well, using ethical reasoning that can be more crucial than legalisticarguments to build social support
for gender justice (Ong, 2011). Nonetheless, their roles and importance are yet to be fully recognised
and accepted by some state governments and formal justice actors.

Recommendations

e Build and maintain partnerships with a broad range of stakeholders, encouraging justice
institutions and CSOs to collaborate closely and help identify how to generate maximum
impact based on their strengths and specialisations.

e Provide resources and spaces for CSOs to enhance their contributions to legal aid, legal
education and legal empowerment for women, particularly in the area of community-based
justice. It is also important to identify places where freedom of association are being
threatened and subsequently, work towards ways of expanding the freedom of these
organisations.

4. Address the socio-economic obstacles to women accessing
justice

Key Findings

The culture of fear, stigma and silence still pervades all societies in the region. As a result, women
victims in cases of sexual violence opt not to report or are often faced with social punishment when
their cases are made public. Violence against women, especially in cases of domestic violence, is
tolerated in some societies and to a certain extent, accepted and even normalised.

Women are often regarded as inferior and dependent on men in some cultures, which is detrimental
to their financial status and social mobility. As such, economic policies that make women more
vulnerable, such as ‘liberalisation’ of labour laws, the displacement of communities through
development initiatives and the cutting or underfunding of welfare initiatives must be considered
very carefully. Given the financially costly nature of justice proceedings, women face difficulties in not
only accessing but also obtaining justice. This also extends to the issue of legal literacy, as most women
have yet to be sufficiently equipped with legal knowledge and awareness of existing laws, court
procedures and available support services.

Recommendations

e Interrogate those state practices that inflict violence on women for political or economic
reasons. Consider the implications of all areas of economic and political policy on women’s
and human rights.

e Promote awareness raising programmes and strategic action plans in society and the courts
to address re-victimisation and other stigma in cases of violence against women.
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e Improve services for women seeking support in legal matters such as legal aid programmes,
translation services, transportation support and availability of legal representation for
women with limited means by collaborating with legal aid clinics, lawyers’ associations and
pro-bono schemes from the private sector.

e Improve the accessibility of the justice system for women of all backgrounds. Steps must be
taken to ensure that illiterate members of society, the majority of which are women, can
access information on their rights and how to access justice.

5. Strengthen justice institutions through investment and
training, with a gender mainstreaming approach that is
particularly conscious of the specific challenges faced by
women

Key Findings

Institutional barriers pose critical challenges for women and their pursuit of justice. There are various
institutional obstacles in the criminal justice processes of most countries, starting as early as the police,
which is arguably the entry point to the criminal justice system for victims. These issues include poor
and discriminative law enforcement, gender biased procedures and practices and institutional
inability to establish and acquire trust from women. Additionally, there is usually no accountability or
monitoring of the police support services. Corruption and a culture of impunity have exacerbated this
intractable problem is some countries.

Recommendations

e Institutionalise gender sensitisation and comprehensive training for all justice providers in
consultation with CSOs, women'’s rights groups and key stakeholders.

e Increase the amount of female practitioners in the justice system and law enforcement.

e Establish accountability and monitoring mechanisms that hold justice institutions
accountable for their work and services.

e Enhance coordination and linkages to facilitate effective working relationships among
justice providers with clear budget and resource allocation.

6. Call for concerted efforts by all ASEAN countries to
cooperate in enhancing and strengthening women’s access
to justice and fulfil their obligations under the CEDAW

Key Findings

Despite continuous efforts and relative progress by the ASEAN Member States to fulfil their
obligations to the CEDAW and to improve women's access to justice, there is still room for further
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improvements to be made. This requires sustained dialogue and discourse among all stakeholders as
well as political will and commitment by the ASEAN countries.

In addition, the ASEAN countries should work towards finding the appropriate balance between
economic gains and ensuring the protection of women'’s rights.

Recommendations

e Create a continuous platform for dialogue between all the ASEAN countries on the matter
of women'’s access to justice.

e Establish tangible steps and strategies to implement the ASEAN Regional Plan of Action on
Elimination of Violence against Women with proper allocation of budget and resources.

e Monitor and assess the region’s progress in the implementation of the CEDAW and devise
ways forward to actualise women'’s legal rights and substantive equality within the CEDAW
framework.
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The last chapter of the scoping study will delve into the six recommendations outlined
in Chapter 8, define the future direction of the proposed research design and provide
examples of best practices for each.

_

Research suggestion 1: Legislative reform and change needed
in the civil/common law system in line with the CEDAW'’s
recommendations

e Analyse the local and regional political and economic factors that obstruct the
implementation of legislative change in regards to women’s rights, hindering the provision
of high quality, accessible and sustainable institutions.

e Analyse the impact of court decisions and sentencing (e.g. incarceration, or fines levied)
when compared to women’s actual needs.

The Magna Carta of Women (MCW), The Philippines
The MCW is a comprehensive women’s human rights law that guarantees
substantive rights and seeks to eliminate discrimination through the official

recognition, protection, fulfilment and promotion of rights for Filipino women.
It mandates the state to take steps to review, amend or repeal existing laws
that are discriminatory towards women. It has been deemed as a landmark
initiative in Southeast Asia.

Source: Philippine Commission on Women, 2009

Research suggestion 2: Women’s access to customary/religious
courts

e Analyse the role of customary and religious laws in dispute resolution, its integration with
state law and the overall impact on women's status and rights.

e Further consider women's participation in Islamic feminist approaches to justice and Sharia law.

e Evaluate local cultural understandings of the concept of justice and the processes of
accessing justice.
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LBH APIK, Indonesia
Women’s Legal Aid of the Indonesian Women’s Association for Justice (LBH
APIK) was founded by a recognised Muslim feminist lawyer, Nursyahbani
Katjasungkana, based on the concept of gender sensitive transformative legal
aid, which is the notion that the law can be reformed to serve the interests of
women. Women clients’ dependence on their lawyer is not beneficial to a

community which needs to develop its own support system. LBH APIK’s core
mandate is to provide community-based legal aid, train former clients and
victims to be paralegals and ultimately encouraging the transfer of skills and
knowledge to the community. Moreover, when it is observed that the law is not
responsive to the needs of women, LBH APIK also carries out policy advocacy
to change the laws.

Source: Katjasungkana, 2004

Research suggestion 3: Role of grassroots campaigning and
advocacy organisations, especially those working in the area
of women’s legal empowerment and support service

® Analyse the role of state support for CSOs (e.g. legal aid clinics, legal empowerment
initiatives, victim support services, etc.).

® |dentify and measure the impact of other best practices examples by women'’s labour
organisations, NGOs and other civil society advocacy organisations.

® Understand the strategies that CSOs employ to convey the challenges faced by women on
the ground.

® |dentify places where freedom of association, speech or labour organising is being
threatened.

Banteay Srei Peace Shelters, Cambodia
Banteay Srei is a Cambodian NGO that has worked for more than 20 years
building women’s capacity in leadership to bring about political, economic and
social change. Peace shelters is a project that provides psychological, legal aid
and accommodation for victims and perpetrators of domestic violence. Their

approach is unique in terms of involving perpetrators into the process, while
providing victims protection and support. Men receive interventions that allow
them to take responsibility for their behaviour, restore the harm they have
done and stop their violent and abusive patterns. The shelters accommodate
perpetrators as well in order to allow victims to go back home and see their
children.

Source: Banteay Srei, 2015
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Research suggestion 4: Socio-economic obstacles to women
accessing justice

e Understand the potential for states to prioritise access to justice in economic/human
development priorities.

e Understand the intersectional marginalisation of particularly vulnerable groups of women.

e Study existing successful initiatives that improve women’s access to justice in their
communities.

Baan Kredtrakan, Thailand
The Thai Ministry of Social Development and Human Security founded the Kredtrakan
Protection and Occupational Development Centre to provide protection,

assistance and rehabilitation to both Thai and non-Thai women and children
who are victims of trafficking and other social problems. The process of protection
of the girls and women include education, medical care (both physical and
mental), legal assistance, family tracing, repatriation, re-integration and follow-up.

Source: Philippine Commission on Women, 2009

Research suggestion 5: Impact of gender mainstreaming on
the legal institutions

e Determine the ways in which legal institutions and law enforcement can improve in order to
gain the trust of women.

e Establish an understanding of judicial perceptions of gender stereotypes and the impact on
sentencing.

e Analyse the impact of gender mainstreaming approaches on legal institutions.

The Asia Foundation Religious Courts Programme, Indonesia
Religious Courts in Indonesia see approximately 200,000 family law cases every
year. The Asia Foundation conducts a gender sensibility training programme
for religious court judges in order to strengthen judges’ decision-making skills
when interpreting Islamic law. The aim is that judges take into account gender
in the sentencing process.

10 per cent of all Indonesian judges have been already trained in issues such as

e Gender sensitivity
e Legal reasoning
e Gender justice in marriage, domestic violence, divorce, polygamy and

inheritance
e Mediation skills
Performance criteria have been developed in order to assess judges’ application
of gender equality principles in the courtroom.

Source: The Asia Foundation, 2010
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Research suggestion 6: Opportunities for the ASEAN States
to increase cooperation in regards to women’s access to
justice.

e Collect qualitative and quantitative data on women’s challenges in accessing justice in the
region and identify the optimal modes of data collection. Improve comparability in existing
data on women'’s access to justice.

® Establish research partnerships between groups in different countries, and bring groups
together in academic settings to explore best practices and shared challenges.

e Considerthe feasibility of creating new indicators for women'’s access to justice in the region.

Combating human trafficking, Indonesia
As part of its comprehensive anti-trafficking law, the Indonesian government
created the National Agency for the Placement and Protection of Indonesian
Overseas Workers (BNP2TKI). It provides services such as the distribution of
biometric ID cards to migrants, national human trafficking hotline, and the

creation of a national database of registered migrants leaving Indonesia to find
work abroad. This initiative has significantly contributed to the government’s
ability to protect its migrant workers in Malaysia. This successful initiative
played a role in influencing the adoption of an ASEAN protocol on human
trafficking.

Source: Lee & Lim, 2013
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APPENDIX N¢1: Extract of the CEDAW General recommendation No. 34
on The Rights Of Rural Women

Discriminatory or otherwise inadequate legal frameworks, complex legal systems, conflict
and post-conflict settings, lack of information and socio-cultural constraints can combine
to make justice inaccessible for rural women. Factors that contribute to discriminatory
stereotypes and practices, especially in rural areas, include the parallel existence of often
overlapping and conflicting statutory, customary, and religious laws and authorities.
Many rural women and girls live in communities where informal justice mechanisms are
used to resolve disputes. While informal justice may be more accessible to them, in those
situations where rules and mechanisms are not in conformity with the Convention, these
must be brought in line with it as well as with GR 33 (2015) on women’s access to justice.

9. States parties should ensure that legal frameworks are non-discriminatory and
guarantee access to justice to rural women, in line with GR 33, including by:

(a) Conducting a gender impact analysis of current laws to assess their impact on rural
women;

(b) Enacting legislation to regulate the relationship between different mechanisms
within plural legal systems in order to reduce conflicts of law and ensure that rural
women can claim their rights;

(c) Increasing rural women’s awareness and legal literacy by providing them with
information on their legal rights, and the existence of plural legal systems (where
relevant);

(d) Ensuring free or affordable access to legal services and legal aid;

(e) Promoting rural women'’s legal empowerment, including through gender responsive
quasi-judicial and judicial procedures;

(f) Dismantling barriers to rural women'’s access to justice by ensuring that formal and
informal justice mechanisms and dispute resolution alternatives are available to them;
(9) Ensuring physical access to courts and other justice mechanisms, for example, through
the provision of mobile courts which are accessible to rural women;

(h) Providing training to the judiciary, lawyers, law enforcement officials, paralegals,
traditional leaders, and other relevant authorities and officials in rural areas, on the rights
of rural women and the negative impact of discrimination against them.

Source: CEDAW, 2016
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APPENDIX N22: Regional human rights key agreements in ASEAN

Agreement

Outline/Comments

1988

2004

2010

ASEAN Declaration
onthe Advancement
of Women in the
ASEAN Region

ASEAN Declaration
onthe Commitments
for Children in
ASEAN

ASEAN Declaration
against  Trafficking
in Persons particularly
Women and Children
(2004)

ASEAN Declaration
on the Protection
and Promotion of
the Rights of Migrant
Workers

Ha Noi Declaration
on the Enhancement
of Welfare and
Development of
ASEAN Women and
Children

ASEAN Declaration
on the Elimination
of Violence against
Women and Violence

against Children in
the ASEAN Region

The focus of this declaration is on the active participation of women
as ‘active agents and beneficiaries of national and regional
development.” Notably absent is a commitment to women’s
empowerment in the male-dominated political and economic realms.

This declaration asserts commitment to children’s rights including the
right to participate in society and politics, to education, and to special
attention for indigenous and disabled children. There is no mention
of gender, beyond the suggestion that women alongside children,
youth and the elderly need special protection by the family.

This committed states to establish a regional focal network to prevent
and combat trafficking, to protect passports, share information across
states, ‘to distinguish victims of trafficking in persons from the
perpetrators’ and ensure prompt repatriation and to offer each other
assistance in justice proceedings.

Thiscommitsstatesto help workerswho have’become undocumented’
but asserts that this does not imply that states are responsible for the
‘regularisation’ of undocumented workers. The demands of this
declaration are very extensive for both ‘receiving states’ and ‘sending
states’ but make no explicit reference to the protection of female
migrant workers. While it shows ASEAN'’s readiness to commit to
collaboration and resource sharing in the protection of migrant
workers, it seems at present highly unlikely that most states will be
able to fulfil these demands.

This seeks to enhance welfare, rights and development of women
and children, including seeking ‘concrete actions to end violence
against women and children’. Member States committed to ‘improve
the proportion of children and women with access to housing,
improved sources of drinking water and adequate sanitation facilities
and hygiene, education and other basic necessities’ and to deliver
'basic social services.” (Southeast Asia Women'’s Caucus on ASEAN,
2013:66) According to the Southeast Asia Women's Caucus on ASEAN
this declaration is paternalistic and protective’ although it does call
for ASEAN Member States to improve women’s participation in
decision making and leadership (Southeast Asia Women's Caucus on
ASEAN, 2013:67).

This commits states to strengthen, amend and implement legislation
on violence against women and support initiatives to prevent
offending and care for victims. It also commits to ‘eliminate harmful
practices that perpetuate sex stereotyping, to encourage research
and data collection and to develop collaborations with ASEAN
Dialogue Partners, UN Agencies, civil society, community-based
organisations, academia, philanthropists and private entities.
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